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OPINIONBY:
FERREN

OPINION:

[*624] FERREN, Associate Judge This case
presents the following questions: (1) whether this court
has jurisdiction over plaintiff's appeal of a judgment
notwithstanding the verdict (j.n.0.v.) in an action for
sexual harassment and for intentional infliction of emo-
tional distress against a credit union, where the credit
union, after judgment, was placed in the hands of a lig-
uidating agent, the National Credit Union Administration
(NCUA), and appellant did not, at that point, initiate a
federal administrativg*2] remedy before pursuing this

appeal; (2) if this court has jurisdiction, whether the trial
court erred in granting the j.n.o.v. on the ground that
the Worker's Compensation Act (WCA) provided the ex-
clusive remedy for appellant's emotional distress claim
against the credit union; (3) if the WCA was not the ex-
clusive remedy, whether the evidence was sufficient to
sustain appellant's emotional distress claims against the
Credit Union and its board chairman; (4) if so, whether a
new trial or other remedy is warranted on the issue of dam-
ages because the $425,000 verdict against the credit union
is inconsistent with the jury's $10,000 verdict against the
credit union's board chairman.

We conclude that we have jurisdiction; that the
Workers' Compensation Act does not provide an exclusive
remedy applicable here; that the evidence is sufficient to
support appellant's emotional distress claim; and that the
inconsistent verdicts — imposing a higher liability on the
Credit Union than on[*625] the only active tortfeasor,
its board chairman — must be affirmed as to the board
chairman and reinstated in full against the Credit Union
(now NCUA) because the Credit Union waived its right to
object to[**3] the verdict on grounds of inconsistency.

|. Statement of Facts

At trial, plaintiff-appellant's evidence told the follow-
ing story. The Washington Post Employees Federal Credit
Union hired appellant, Mary F. Underwood, as Operations
Manager/Bookkeeper in 1980 and promoted her to Chief
Accountant in 1985. During the spring of 1985, Charles
West, who was then a Director of the Credit Union, de-
veloped a romantic interest in appellant and extended her
several invitations to go out of town with him. Appellant
rejected these invitations for about 14 months.

In June 1985, West persuaded appellant to apply for
the position of President/Manager of the Credit Union,
and appellant obtained this position with West's help in
July 1985. In her new position, appellant was called upon
to work closely with West, who had been appointed the
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Chairman of the Credit Union's Board of Directors in
February 1986 and acted as a liaison between appellant who had loved her job, began to dread going to work.
and the Board.

In September 1986, West and appellant developed
a sexual relationship which lasted until January 1987.
After the February 1987 Board meeting, appellant, who
was married, told West that she did not want to continue
their sexual[**4] relationship. West, however, contin-
ued to extend invitations to appellant between March and
September 1987. Appellant understood these invitations
to be sexual in nature and rejected them. West became in-
creasingly hostile and critical of appellant, subjecting her
to numerous incidents of anger, yelling and humiliation,
some of which occurred in the presence of the Board of
Directors or the staff. nl1

[**5]

nl According to appellant, early incidents in-
cluded occasions when West (1) angrily berated
appellant for consulting another director regarding
the repossession of a motor vehicle; (2) slammed
a door and angrily rejected appellant's request that
he sign the NCUA 5300 report; (3) threatened ap-
pellant in saying she should not "go behind [his]
back" after appellant called another Board mem-
ber about a meeting she had missed; and (4) told
appellant that the Board would have to "choose be-
tween [them]," and that she should be prepared to
resign, if she dared to complain about West's habit
of loitering around the Credit Union office during
working hours.

In September 1987, following a Board meeting where
appellant had been singled out for praise by an NCUA ex-
aminer, West invited appellant to accompany him on a trip
to Florida and, following her refusal, threatened that (1)
he was going to do his own evaluation of appellant regard-
less of the NCUA examiner's praise; (2) he had already
lined up some replacements for appellant; (3) he had the
Board behind him and would use his influence with the
Board to have appellant fired; (4) he was willing to lie to
the Board about appellant. Subsequently, on October 1,
1987, West called a special meeting of the Board for the
purpose of evaluating appellant.

The Board was aware that appellant suffered from
sarcoidosis — a progressive lung disease that results in a
debilitating shortness of breath after minimal exertion —
and that appellant was under continuing stress from West.
n2 Appellant's physical and emotional health continued
to deteriorate during January and February of 1988, and
appellant began feeling demoralized because her conflict
with West had started affecting her staff's morale and pro-
ductivity. West's continuing criticism made appellant's

working conditions “impossible,” anff*6] appellant,

n2 At a Board meeting in January 1988, the
Board members saw West berating appellant for
20 minutes for not having an adequate explanation
in the newsletter about the change in the Credit
Union's hours. After this meeting, appellant had
conversations with a Board member and a member
of the supervisory committee in which she asked
for advice in dealing with her problems with West.
Both members acknowledged the fact that appellant
was subjected to continuing harassment by West,
but the Board did nothing to investigate or correct
the situation.

After returning from sick leave attributable to a lung
infection, appellant learned that West was planning to ex-
clude her from the March 3, 1988 Board meeting. When
[*626] appellant decided to attend the meeting, West
threw a box of papers at her feet and demanded that she
take the material she had prepared for the meeting back to
the Credit Union. He further humiliated her in front of the
Board n3 by screaming §*7] her to stop distributing
packets. Once again, despite appellant's appeals to several
Board members, the Board took no action to remedy the
situation. n4

n3 According to appellant's testimony, when
guestioned about the March 3, 1988, meeting,
Board member Whiffin replied that a person "would
have to be blind not to see [West's] hostility." Board
member Walsh said that he did not like the way
West was treating appellant but could offer no so-
lution. Board member Poteat told appellant that he
was "concerned" about what was going on but that
he "understood" the cause. Board member Poff of-
fered to set up a meeting among West, appellant,
and himself to try to resolve the problem, but no
such meeting occurred.

n4 Appellant testified:

| felt that the Board was not at that point going to
help me. | had been thinking all along that at some
point they're going to stop Charlie. ... But if he
could do that and not even get a response from the
Board, then, you know, | felt that | was going to be
swallowed up, my whole—my job, my career, ev-
erything, he wanted to destroy it and he was going
to.

[**8]

Appellant's physical and emotional conditioned wors-
ened during March 1988. A lung infection returned, and
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she grew depressed and frightened. Atthe March 24, 1988
Board meeting, appellant asked the Board for a leave of
absence for up to 90 days to give her an opportunity to
evaluate her health and pull herself together. In her request
for leave, appellant included a detailed plan for interim
management of the Credit Union. After meeting to con-
sider appellant's request, West and another Board member
met with appellant and told her that she could not come
back to work until the Board said so and that she was not
longer the manager. Appellant asked for a written state-
ment as to her status; the statement was not delivered that
day as promised. n5 On March 28, 1988, the Board voted
to fire appellant and appellant was advised of this fact in
a letter written on April 4, 1988, which she received on
April 6, 1988. n6 Appellant was devastated by this news.
Two days later, appellant called Board member Poll, who,
according to appellant's testimony, agreed that appellant's
termination had been engineered and "was just the result
of sexual harassment."

n5 Appellant suffered considerable stress from
this incident. She experienced chest pains and her
physician placed her on medication for angina and
arranged for her to have an EKG stress test.

[**9]

n6 Appellant testified that her waiting for the
Board's decision, especially after West's ambiguous
statement that she could not come back to work,
caused her considerable anxiety:

| stayed in my apartment, | waited by the phone
every day, because | figured that the Board would
call me and give me a decision on the 90 day re-
quest that | had putin for my leave. ...l was scared,
because | didn't know what was happening.

On October 20, 1988, appellant filed suit against the
Credit Union and all its Board members, including West,
seeking damages for (1) sexual harassment in violation
of District of Columbia Human Rights AcD.C. Code
88 11-2501t0-2557 (1992 Repl.), and (2) intentional in-
fliction of emotional distress, a common law tort. (Before
trial, appellant dismissed the complaint against all Board
members except West.)

At trial, appellant presented the testimony of Dr.
Glenn Legler, a psychiatrist for twenty-two years, who
opined that, as a result of her depression following her
job termination, appellant became unable to cope with the
demands of daily living and with thg*10] symptoms
of sarcoidosis. n7 Appellant herself testified that, after
her firing, she had become totally depressed and that she
scarcely had left her apartment for over a year. She also
testified that she had become unable to care for herself

and that her husband had to take over all the household
chores.

n7 Dr. Legler testified that this result developed
in part from the stress to which appellant had al-
ready been subjected, from her fragile physical and
emotional condition, and from the central role her
work played in her life.

Appellant's condition deteriorated to the point that, in
August 1989, she was hospitalized for two weeks for acute
depression. At the time of trial, appellant had been under
psychiatric care for depression for four ye§627] with
no significant improvement for the immediately preced-
ing one and a half years.

On January 28, 1992, after a nine-day trial, the jury
returned a verdict for appellant on her emotional distress
claims, awarding her damages of $10,000 against West
and $425,000 againpt11] the Credit Union. The jury,
however, rejected appellant's sexual harassment claims
against both parties.

West and the Credit Union each moved foraj.n.o.v.n8
The trial court granted the Credit Union's motion on June
17, 1992, ruling that the Worker's Compensation Act,
D.C. Code 88 36-301 et se(P93 repl.) (WCA), was
appellant's exclusive remedy against the Credit Union,
her employer, for the emotional distress claim. The court,
however, allowed the $10,000 verdict against West to
stand.

n8 The Credit Union and West each moved
for j.n.o.v. based on insufficiency of evidence
to support a finding of intentional infliction of
emotional distress. The Credit Union additionally
moved for a j.n.o.v. on the ground that the Workers'
Compensation Act was appellant's exclusive rem-
edy against her employer.

On July 1, 1992, acting under authority of
the Financial Institutions Reform, Recovery, and
Enforcement Act of 1989 (FIRREA), Pub. L. No. 101-73,
103 Stat. 183, n9 NCUA placed the Credit Union in invol-
untary[**12] liquidation and appointed itself liquidating
agent.See 12 U.S.C. 8 178a)(1)(A). Two weeks later,
on July 16, 1992, appellant Underwood appealed the trial
court's order granting the j.n.o.v. Both the Credit Union
and West cross-appealed on July 29, 1992. On August
18, NCUA filed a motion to substitute itself for the Credit
Union as a party in this appeal. We granted the motion on
October 10, 1992.

n9 FIRREA was signed into law on August
9, 1989, without a specified effective date, and is



Page 4

665 A.2d 621, *627; 1995 D.C. App. LEXIS 168, **12

codified in various sections of 12 U.S.C. (Supp.
I 1990). FIRREA provides the claims procedures
against receivers or liquidating agents for banks
(Federal Deposit Insurance Corporation or FDIC),
savings and loan associations (Resolution Trust
Corporation or RTC) and federal credit unions
(National Credit Union Association or NCUAee

12 U.S.C. 88 1821FDIC claims), 1441a (RTC
claims), and 1787 (NCUA claims). These provi-
sions in the various code sections are identical in all
material respects. Case law construing any of these
provisions, therefore, applies with equal force to all
comparable provisions.

[** 13]

Pursuant to the requirements ®? U.S.C. § 1787
(b)(3)(B), NCUA published notices on September 21,
1992, October 21, 1992 and November 21, 1992, re-
spectively, advising that the Credit Union was undergo-
ing liquidation and that claimants had until December 21,
1992, to file claims against the Credit Union with NCUA.
NCUA, however, failed to mail the notice to appellant
individually as a “"creditor" or "claimant" pursuant to §
1787 (b)(3)(C).

Appellant did not file her claim with NCUA. Instead,
she pursued her appeal in this court by filing her brief on
November 29, 1993. NCUA and West filed their briefs
on January 3 and 4, 1994, respectively. Also on January
3, 1994, NCUA filed a motion to dismiss Underwood's
appeal, contending that this court lacked subject matter
jurisdiction because Underwood had failed to exhaust her
administrative remedy undé® U.S.C. § 1781b). n10

n10 Appellant Mary Underwood died on March
16, 1994 while her appeal was pending. On October
3, 1994, Larry Underwood, appellant's brother,
filed a motion to substitute himself, as admin-
istrator of Mary Underwood's estate, as appel-
lant/crossappellee in this action. We granted this
motion on December 22, 1994. For the sake of
convenience, however, we shall refer to Mary
Underwood as appellant.

[**14]

II. Subject Matter Jurisdiction

As an initial matter, we must rule on NCUA's mo-
tion to dismiss for lack of subject matter jurisdiction.
Essentially, NCUA argues that Underwood failed to ex-
haust a required administrative remedy by failing to file a

timely claim with NCUA under FIRREA. n11 This con-
tention has no merit.

n1ll Summarily, FIRREA provides:

1. Pursuant td2 U.S.C. § 1787b)(3)(B)(i),
NCUA is required to "publish a notice to the credit
union's creditors" for three consecutive months,
asking them "to present their claims" to NCUA
by a date specified in the notice (which must be
at least 90 days after the first publication). NCUA
also is required "to mail a notice similar to" the
published notice "to any creditor shown on the
credit union's books" and "upon discovery of the
name and address of a claimant not appearing on
the credit union's booksld. § 1787 (b)(3)(C).

2. NCUA has authority to allow or disallow a
filed claim, see id.§8 1787 (b)(5)(B) & (D), and
shall do so within 180 days after the claim is filed.
See id§ 1787 (b)(5)(A)(i).

3. Untimely filed claims are to be disallowed,
see id.§8 1787 (b)(5)(C)(i), except that NCUA
"may" consider a late-filed claim if "the claimant
did not receive notice of the appointment of the
liquidating agent in time to file such claim before
[the] date" specified in the notice, and "the claim is
filed in time to permit payment of such claimd.

8§ 1787 (b)(5)(C)(ii).

4. If a claim is disallowed, § 1787 (b)(5)(E)
explicitly precludes judicial review, but, according
to § 1787 (b)(6)(A), the claimant has the option
of seeking administrative review through NCUA or
of pursuing ade novojudicial remedy by filing a
lawsuit (or continuing a lawsuit brought before ap-
pointment of the liquidating agent) within 60 days
of disallowance of the claim or, when NCUA has
failed to act, within 60 days of the end of the 180-
day claim determination period.

5. The statute expressly adds that, subject to
§ 1787 (b)(12) granting the liquidating agent the
right to ask for a 90-day stay of a pending court
action, "the filing of a claim with the liquidating
agent shall not prejudice any right of the claimant
to continue any action which was filed before the
appointment of the liquidating agentd. § 1787
(b)(5)(F)(ii).

[**15]

[*628] In the first place, FIRREA became law on
August 9, 1989, sesupranote 10, approximtaley 9 1/2
months after Underwood filed suit on October 20, 1988.
There is, accordingly, a substantial basis for arguing that,
since FIRREA has no retroactivity provision, FIRREA
does not affect a lawsuit filed against a failed credit union
before FIRREA became lavee Landgraf v. USI Film
Products, 128 L. Ed. 2d 229, 114 S. Ct. 1483 (1994)
(holding Civil Rights Act of 1991, which created right to
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recover compensatory and punitive damages for certain
violations of Title VII of Civil Rights Act of 1964, did
not apply to Title VII case pending on appeal when 1991
statute was enacted)andgrafannounced a presumption
against retroactive application of legislation that Congress
has not expressly given retroactive effédte idat 1497,
1501, 1505. Furthermore, the Court stated in particular
that "[a] new rule covering the filing of complaints would
not govern an action in which the complaint had already
been properly filed under the old regimid*'at 1502 n.29;
see also F.D.I.C. v. Burrell, 779 F. Supp. 998, 1003 (S.D.
lowa 1991)applyingBradley v. School Bd. of Richmond,
416 U.S.[**16] 696, 40 L. Ed. 2d 476, 94 S. Ct. 2006
(1974),to hold "FIRREA is not applicable to this case
as it became law a full three years after this action was
brought™).

But even if FIRREA does apply to this case, NCUA's
motion to dismiss must fail. The question presented un-
der FIRREA, seesupranote 11, is whether a claimant
must file a separate administrative claim with the liqui-
dating agent or receiver, even though the claimant had
filed a lawsuit against the failed financial institution be-
fore the agent or receiver was appointed. Some courts
have answered "yes," holding that the claimant's failure
to do so within the time limit prescribed by the published
notice, seesupranote 11 P1., results in a failure to ex-
haust administrative remedies that deprives the court of
subject matter jurisdiction over the lawsugee Bueford
v. Resolution Trust Corp., 991 F.2d 481, 485 (8th Cir.
1993); Resolution Trust Corp. v. Mustang Partners, 946
F.2d 103, 106 (10th Cir. 1991); Espinosa v. DeVasto, 818
F. Supp. 438, 441 (D. Mass. 1993); Green v. Resolution
Trust Corp; 794 F. Supp. 409, 410-11 (D.D.C. 1992);
New Maine Nat'l Bank v. Reef, 765 F. Supp. 763, 766 (D.
Me. 1991); United Bank of Waco v. Firgt*17] Republic
Bank Waco, 758 F. Supp. 1166, 1168 (W.D. Tex. 1991).

Other courts, however, have understood FIRREA
to create "a separate scheme for the handling of pre-
receivership actionsWhatley v. Resolution Trust Corp.,
32 F.3d 905, 908 (5th Cir. 1994)nder this reading, the
pending lawsuit itself is deemed a FIRREA-filed claim
which the receiver recognizes as such upon stepping into
the shoes of the failed institutioee Whatley, 32 F.3d
at 908-09; Wilson v. FD.I.C., 827 F. Supp. 120, 123-24
(E.D.N.Y. 1953]citing Coit Independence Joint Venture
v. Federal Sav. & Loan Ins. Corp., 489 U.S. 561, 585, 103
L. Ed. 2d 602, 109 S. Ct. 1361 (1989hhe receiver then
has the option of treating the complaint as an adminis-
trative claim and seeking a stay of the litigatiege 12
U.S.C. § 1787b)(12), or of foregoing the administrative
route and proceeding directly with thg629] lawsuit.
See Whatley, 32 F.3d at 908-112 A receiver's elec-
tion to go ahead with the lawsuit would be the functional

equivalent of a denial of the claim and a recognition of
the claimant's right, in that case, to sekknovqgudicial
resolution of the claim undér2 U.S.C. § 1787b)(6)(A).
Seesupranotell P[**18] 4.

n12 TheWilsoncourt would allow the lawsuit,
filed before appointment of the receiver, to continue
without requiring exhaustion of the administrative
remedy827 F. Supp. at 125.

The matter takes on a more serious dimension when,
as in this case, the liquidating agent or receiver fails to
mail the required individual notice to a known claimant
under § 1787 (b)(3)(C). Sesupranote 11 P1. Some
courts have stressed that this default provides all the more
reason to deem the lawsuit itself a FIRREA-filed claim,
which the liquidator must either consider as such by ask-
ing for a stay of the litigation or else forego by proceeding
with the lawsuit.See Greater Slidell Auto Auction, Inc.
v. American Bank of Baton Rouge, 32 F.3d 939, 941 (5th
Cir. 1994).Other courts, while not deeming the lawsuit
itself a FIRREA-filed claim, have ruled that the failure
to mail the required notice at least tolls the period for
filing administrative claims until the claimant receives of-
ficial notice of the claim period**19] and is given a
reasonable opportunity to fil&ee F.D.I.C. v. deStefano,
839 F. Supp. 110, 118 (D.R.I. 1993); F.D.I.C. v. Updike
Bros., 814 F. Supp. 1035, 1041 (D. Wyo. 199d)these
courts have emphasized a constitutional concern: known
claimants are entitled to individual notice of the admin-
istrative claim period; otherwise, a disallowance of the
claim may deprive the claimant of a property right with-
out due procesS§ee Greater Slidell Auto Auction, Inc., 32
F.3d at 942(citing Mennonite Bd. of Missions v. Adams,
462 U.S. 791,798, 77 L. Ed. 2d 180, 103 S. Ct. 2706-800
(1983),and Mullane v. Central Hanover Bank & Trust
Co., 339 U.S. 306, 317-20, 94 L. Ed. 865, 70 S. Ct. 652
(1950)); deStefano, 839 F. Supp. at 118; Wilson, 827 F.
Supp. at 123-24; Updike Bros., 814 F. Supp. at 1041.

Based on the case law interpreting FIRREA in light
of this concern about constitutional due process, we are
satisfied that—as to lawsuits (A) filed before a liquidat-
ing agent is appointed, (B) where the liquidator fails to
mail the required individual notice to known claimants—
the court will retain subject matter jurisdiction at least
until the claimant receives formal notice of the adminis-
trative claim procedure and has f@r20] opportunity to
respond.

In this case, upon NCUA's self-designation as liqui-
dating agent for the Credit Uniosge 12 U.S.C. § 1787
(a)(1)(A), NCUA published the required first of three no-
tices,see id.§8 1787 (b)(3)(B)(i),supranote 11 P1., on
September 21, 1992, announcing that "all claims not filed
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by December 21, 1992, may be barred." NCUA, however,
failed to mail the individual notice that Underwood was
entitled to receive as a known claima®ee id.§ 1787
(b)(3)(C),supranotell P 1.n13

n13 NCUA concedes that it did not mail ap-
pellant the individual notice to a "creditor" or
“claimant" required byl2 U.S.C. § 178tb)(3)(C).
NCUA contends that it had no obligation to do
so, however, because Underwood was not a "cred-
itor shown on the credit union's book4,2 U.S.C.
§ 1787(b)(3)(C), and, in any event, because the
Credit Union (in the words of NCUA's brief) "was
not liable to appellant at the time NCUA filed its
motion to substitute itself as the proper party in
interest." NCUA's contention is frivolous. NCUA
was required to mail a notice to any "claimant not
appearing on the credit union's books within 30
days after the discovery of such [claimant's] name
and addressId. § 1787 (b)(3)(c)(ii). There can be
no question that NCUA was aware of Underwood's
claim against the Credit Union.

In cases where suit has already been filed against a
depository institution before the FDIC is appointed
receiver, the FDIC receives notice of those claims
"when it steps into the shoes of the failed [institu-
tion] and takes control of its assets."

Espinosa, 818 F. Supp. at 44@uoting Coit
Independence Joint Venture, 489 U.S. at 585).
this case, NCUA stepped into the Credit Union's
shoes on July 1, 1992 and filed a motion to substi-
tute itself as a party on August 18, 1992. As a re-
sult, NCUA was deemed on notice of Underwood's
claim and was obliged to mail her notice pursuant
to § 17187 (b)(3)(CO(ii).

[**21]

On January 3, 1994, over a year after the December
21, 1992 claim deadline had passed, NCUA filed its mo-
tion to dismiss. Eleven days later on January 14, 1994,
Underwood filed a protective claim with NCUA*630]
which has acknowledged that it disallowed the claim as
untimely filed.

Under this scenario, whether we say that Underwood's
lawsuit itself was a claim filed with NCUA at the moment
NCUA stepped into the Credit Union's shoes as liquidat-
ing agent in July 1992, or that the claim deadline was
tolled until Underwood received official notice (through
NCUA's motion to dismiss) in January 1994 and promptly
filed her claim with NCUA, the fact is that NCUA disal-
lowed her claim—either through inaction during the 180-

day period after the claim period expired on December 21,
1992, or through express rejection of the claim filed on
January 14, 1994. For either reason, therefore, it follows
that Underwood is free to pursue her lawsuit—and thus
her appeal—without obligation to exhaust administrative
remediesSee 12 U.S.C. § 178B)(6)(A), supranote 11

P4.

Ill. Alleged Exclusivity of the Workers' Compensation
Act

Appellant challenges the trial court's ruling that
[**22] the Workers' Compensation Act (WCA) is her
exclusive remedy against the Credit Union for her claim
of intentional infliction of emotional distress. In the fol-
lowing discussion we conclude:

1. Unless a claimant's injuries "clearly are not com-
pensable" under the WCAe., when there is a "substan-
tial question” whether the WCA applies—the administra-
tive agency charged with administering workers compen-
sation claims, the Department of Employment Services
(DOES), not the Superior Court, has primary jurisdiction
over employment-related claims by private employees
who allege disabilities attributable to intentional inflic-
tion of emotional distress.

2. The fact that appellant's common law tort claim for
emotional distress is premised on the same events that un-
derlie her Human Rights Act claim for sexual harassment
profoundly affects the analysis. As a result, her alleged
disability "clearly" falls outside the WCA definition of
disabling injuries as a matter of law, and appellant is thus
free to file suit for emotional distress in Superior Court
rather than submitting that claim to DOES.

3. The analysis is reinforced by considerations of ju-
dicial economy that disfavor claim splitting**23] In
particular, dividing jurisdiction over two claims based on
the same events between an administrative agency and
the trial court would create problems of issue preclusion,
inconvenience, and unnecessary expense.

4. Granting DOES primary jurisdiction over appel-
lant's emotional distress claim also would have a chilling
impact on enforcement of the Human Rights Act pol-
icy prohibiting sexual harassment. Involvement of DOES
not only would create claim-splitting problems but also
would delegate jurisdiction to an administrative agency
not used to dealing with sexual harassment issues, and
would apply a statute that severely caps financial recov-
ery in an area where the legislature has indicated a strong
preference for compensatory and punitive damages.

A.

The WCA provides a comprehensive scheme for com-
pensating private sector employees for their work-related
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injuries. It makes the employer liable without fault if the
employee's occupational injury or death falls within the
scope of the Actsee D.C. Code § 36-303rillo v.
National Bank of Washington, 540 A.2d 743, 748 (D.C.
1988),but as aquid pro quofor such automatic liability
the Act provides the employed*24] exclusive rem-
edy—an administrative remedy—against the employer for
injuries within its reachSee id§ 36-304 (a)Grillo, 540
A.2d at 748n14 [*631] The issue, therefore, is whether
appellant's emotional distress claim is compensable under
the WCA and thus is not eligible for a lawsuit in court.

nl4 Public sector employees are covered by the
Comprehensive Merit Personnel Act (CMPB)C.
Code 8§ 1-624.20-624.46 (1992 Repl.), which
is "conceptually close to the WCADistrict of
Columbia v. Thompson, 570 A.2d 277, 286 (D.C.
1990) (Thompson)l, aff'd in part and vacated in
part,593 A.2d 621, 635-36 (D.C. 1991) (Thompson
1), cert. denied 502 U.S. 942 (1991)The CMPA
establishes disability proceedings (similar to the
WCA) and personnel grievance procedures, each
of which provides an exclusive remedy for injuries
within its scope. Statutory language makes the dis-
ability provisions exclusivesee D.C. Code § 1-
624.16 (c) judicial interpretation does the same
for the personnel provisionsee Thompson Il, 593
A.2d at 635.

[**25]

We have held that, when there is a "substantial ques-
tion" whether the WCA applies, the administrative agency
charged with implementing the statute, given its special
expertise, has a "primary jurisdiction" to "make the ini-
tial determination concerning coverage" before the courts
can exercise jurisdictionHarrington v. Moss, 407 A.2d
658, 661 (D.C. 1979)Ve elaborated that, when an injury
occurs during the performance of an employee's duties,
"a substantial question will exist," and thus the agency
will have primary jurisdiction, "unless the injuries were
clearly not compensable under the statutiel."(citation
and internal quotation marks omitted). Thus, the trial
court's jurisdiction over appellant's common law emo-
tional distress claim depends on whether we can say, as
a matter of law, that her claim is "clearly" outside WCA
coverage.

As important background for this inquiry we note,
first, that no one contends that the WCA can preempt the
trial court's jurisdiction over a statutory claim of on-the-
job sex discrimination (including sexual harassment) un-
der the D.C. Human Rights Act—the kind of claim the
jury rejected in this case&ee D.C. Code § 1-255pri-
vate[**26] cause of action under Human Rights Act);

Howard Univ. v. Best, 484 A.2d 958, 982 (D.C. 1984)
(holding university faculty member's lawsuit based on
actions by college Dean established prima facie case of
sexual harassment under Human Rights Acft) King v.
Kidd, 640 A.2d 656, 664 (D.C. 199&)olding Superior
Court had jurisdiction to hear public employee's statutory
"sexual harassment claim" and "interrelated or ‘pendent’
tort claim" for intentional infliction of emotional distress
based on sexual harassment). Appellee NCUA, therefore,
implicitly accepts the trial court's jurisdiction over appel-
lant's sexual harassment lawsuit under the Human Rights
Act and the resulting jury verdict for the Credit Union.
NCUA then argues, however,that because this case no
longer contains a statutory sexual harassment claim, the
WCA—the only statute now in the picture—preempts a
lawsuit for a common law tort, intentional infliction of
emotional distress, caused on the job by a fellow em-
ployee. According to NCUA, appellant was obliged to
take her claim to DOES, the agency charged with admin-
istering workers' compensation claims.

We agree that, in cases not premised on allegations of
sexual[**27] harassment, the decisional law holds that
the trial court ordinarily will not have jurisdiction over an
emotional distress claim based on the acts of a supervisor
or co-worker since there typically will be a "substantial
question" whether the WCA applieSee Grillo, 540 A.2d
at 748-50; Harrington, 407 A.2d at 661; cf. District
of Columbia v. Thompson, 570 A.2d 277, 285-87 (D.C.
1990) (Thompson 1), aff'd in part and vacated in p&@3
A.2d 621, 635-36 (D.C. 1991) (Thompson Il), cert. de-
nied 502 U.S. 942 (1991(applying public employment
law "conceptually close to the WCA" in case of alleged
intentional infliction of emotional distress).

Case law governing the public sector is informative
here. In Part Il olThompson e held that, under the dis-
ability provisions of the Comprehensive Merit Personnel
Act (CMPA), D.C. Code 88 1-624.20-624.46 (1992
Repl.), sesupranote 14, the employee initially must sub-
mit a claim of intentional infliction of emotional distress,
allegedly caused by her supervisor, to DOES,the agency
charged with administering CMPA's disability provisions,
when there is a "substantial question" whether the claim
"falls within CMPA." [**28] Thompson I, 570 A.2d at
285.n15 Essentially, therefore, in a case of alleged in-
tentional infliction of emotional distress on a public em-
ployment job, we incorporate@rillo's andHarrington's
WCA analysis into CMPA—but only after distinguishing
earlier case law.

nl5 InThompson II, 593 A.2d at 63&/e "reaf-
firmed... Part Il (CMPA disability provisions)."

This court previously had held INewman v. District
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of Columbia, 518 A.2d 698, 705-06 (D.C. 1986)-
other CMPA case alleging intentional infliction of emo-
tional distress, "that allegations of 'humiliation,' ‘embar-
rassment,' 'public ridicule," and 'personal indignity' did
not amount to an ‘injury’ within [*632] CMPA and
that, because the appellantNlewmandid not claim he
was disabled by his injuries, CMPA was inapplicable.”
Thompson I, 570 A.2d at 28616 InThompson,lhow-
ever, the employee not only had alleged humiliation and
mental suffering in the complaint but also had effectively
amended the complaint in her pretrial statem&9]

to allege "permanent and serious psychological injuries.”
570 A.2d at 286According to the court, this latter alle-
gation suggested a "disability," which is defined—in the
words of the analogous WCA—"as 'physical or mental
incapacity because of injury which results in the loss of
wages."ld. (quotingD.C. Code § 36-301(8)1988). We
therefore recognized, for CMPA's exclusivity purposes, a
distinction (drawn fronNewmarand traceable tMason
seesupranote 16) between "mental suffering” that re-
sults in disability and "mental suffering” that does not.
We concluded the former, but not the latter, falls within
CMPA;

While the WCA and accompanying case law are not di-
rectly applicable, and while Thompson did not specif-
ically allege that she was 'disabled' because of her in-
juries, the conceptual closeness of WCA to [the disabil-
ity provisions of] CMPA, coupled with the expansion
of Thompson's claim [in her pretrial statement], as ev-
idenced by the proffered testimony of her experts, ef-
fectively turned the claim of mental injuries into one of
mental disability at least arguably within the scope of
CMPA.

Id. Consequently, we held ifhompson[**30] |, after
equating "disability" under CMPA with "disability" under
the WCA, that DOES had primary jurisdiction because
there was a "substantial question” whether Thompson
had, or had not, "suffered a mental disabilityl!, from

her emotional distress.

In the present, private employee case, appellant al-
leges disabling injuries from the emotional distress she
has suffered from West's actions.Thompson e noted
this court has "held that injuries caused intentionally by
strangers or by co-workers are compensable and thus
require employees to submit claims for workers' compen-
sation benefits before filing suit570 A.2d at 287citing
Grillo andHarrington). Accordingly, unless there is some
special reason why thidarrington-Grillo line of WCA
cases—buttressed byhompson Ireasoning as applied
to emotional distress claims—does not resolve the issue,
the "substantial question" whether appellant's emotional

distress has resulted in disability compensable under the
WCA means that DOES (the agency administering work-

ers compensation), not the Superior Court, has primary
jurisdiction.

B.

But there is a special reason whjarrington and
Grillo [**31] do not necessarily control. The fact that
appellant's emotional distress claim is based on the same
events that generated her sexual harassment claim under
the Human Rights Act substantially affects the analysis.
In resolving the jurisdictional issues, we rely on allega-
tions and characterizations in the complaint, not on the
trial record. n17

n17 Jurisdiction "is primarily a threshold mat-
ter, determined when the parties file their plead-
ings and pre-trial motionsKing, 640 A.2d at 661.
Consequently, the jury's verdict against appellant
on her sexual harassment claim is irrelevant to
the question whether the trial court had jurisdic-
tion over appellant's emotional distress claim. If
the court had jurisdiction over appellant's claims
for sexual harassment and for intentional infliction
of emotional distress when the pleadings were filed
and throughout the trial, the jury's verdict against
appellant on her sexual harassment claim could not
have divested the court of jurisdictiofeeg e.g,
Berke v. Resolution Trust Corp. 483 N.W.2d 712,
715 (Minn. App. 1992f"jurisdiction is determined
at the time the suit is filed arafter vesting, cannot
be ousted by subsequent evEnismphasis added).

[**32]

The Thompson-Newman-Maséine of CMPA cases
incorporated the WCA definition of "disability" to draw
the line between emotional distress claims that are, and
those that are not, preempted by CMPA (sexual harass-
ment was not an issue). We concluded that disabling in-
juries from emotional distres§633] are cognizable in
the first instance by DOES, not by the trial couBee
Thompson |, 570 A.2d at 28&ut this conclusion, of
course, had to mean that DOES had jurisdiction over in-
juries that were disablings defined under CMPA/WCA.
Thompson tould not have meant, and thus did not mean,
that DOES had primary jurisdiction over injuries which
perhaps were disabling in fact but yet were outside the
legal definition of disability under the WCA.

We believe it is clear that, when emotional distress
allegedly attributable to sexual harassment (in contrast
with some other cause) results in disabling injuries in fact,
the language of the WCA itself easily demonstrates that
these are not statutory "injuries," and thus are not com-
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pensable disabilities, under the WCA. Accordingly, as

elaborated below, the statutory language does not present

a "substantial question" whether disabling injuffg83]

from emotional distress caused by sexual harassment are

covered by the WCA,; such injuriesléarly are not com-
pensable under the statutelérrington, 407 A.2d at 661.
nls

nl8 We consider here only a case in which
the actions and events allegedly reflecting com-
mon law intentional infliction of emotional distress
(count two) are the same as those allegedly reflect-
ing statutory sexual harassment (count one) in the
same complaint. Thus, this is a case in which a jury
reasonably could find that West's behavior toward
appellant that formed the basis of her sexual ha-
rassment and emotional distress claims began with
his sexual advances, and that this behavior infected
their entire working relationship thereafter, culmi-
nating in appellant's job termination as a result of
West's revenge for a failed sexual relationship.

We are not, therefore, presented with an emo-
tional distress claim grounded only in part on sex-
ual harassment; for example, a pattern of actionable
emotional abuse by a supervisor over a period of
months or years with no perceptible sexual con-
tent, followed by the supervisor's effort over suc-
ceeding months to reorient the relationship through
sexual overtures and threats. In this example, the
sexual harassment would be but a part—albeit a
significant part—of the emotional distress claim.
We leave for another day the question (1) whether
the operative facts of the statutory sexual harass-
ment and common law emotional distress claims
must be essentially the same in order assuredly to
justify exclusion of the latter from WCA coverage,
or (2) whether the emotional distress claim can be
broader than the sexual harassment claim and yet
piggyback on the latter's exclusion from the WCA.

We also leave for future litigation the question
of primary jurisdiction over an emotional distress
claim against an employer based on sexual harass-
ment by one co-worker and simultaneous harass-
ment of some other kind by another co-worker.

Finally, although our analysis addresses any
claim of intentional infliction of emotional distress
that results in disability attributable to sexual ha-
rassment, we do not formally consider whether the
WCA can ever apply to a claim alleging disability
from emotional distress based on sexual harassment
when the claimant has not filed in court an accom-
panying Human Rights Act complaint for sexual

harassment based on the same underlying facts.
[**34]

An "injury" compensable under the WCA is defined
as

accidentalinjury or deatharising out of and in the course

of employmentnd such occupational disease or infection
as arises naturally out of such employment or as naturally
or unavoidabily results from such accidental injury, and
includes arinjury caused by the wilful act of third per-
sons directed against an employee because of his [or her]
employment

D.C. Code § 36-301 (13emphasis added). While con-
ceding that her emotional distress from sexual harass-
ment and related retaliation occurred "in the course of"
her employment, appellant argues that this injury was not
"accidental,” did not "arise out of" her employment, and
was not inflicted on her by a third person "because of' her
employment. n19

nl9 Appellant's contention that her injuries
were intentionally inflicted, not "accidental,” is not
well taken. Although we agree that appellant's in-
juries were not "accidental" as to West, we cannot
say the same with respect to the Credit UniSae
Grillo, 540 A.2d at 744"only injuries specifically
intended by the employer to be inflicted upon a
particular employee ... fall outside the exclusivity
provisions of the WCA and ... evidence presented
to show the employer's knowledge with substan-
tial certainty that an injury will result from an act
does not equate with the specific intent to injure
or kill when the injury is caused by the inten-
tional act of a third person."). Appellant testified
that Directors of the Credit Union were aware of
West's behavior toward her, but appellant did not
show that the Board itself "specifically intended"
her injuries. Consequently, West's intentional acts
were "accidental" from the viewpoint of the Credit
Union. See 540 A.2d at 74@&n injury imposed by
wilful acts of co-employee or third party is "acci-
dental" from perspective of employer).

[**35]

[*634] In Fazio v. Cardillo, 71 App. D.C. 264, 109
F.2d 835 (1940)the United States Court of Appeals
for the District of Columbia Circuit interpreted the
Longshoremen's and Harbor Workers' Compensation Act
(LHWCA), 33 U.S.C. 88 901 et sefl.984)—which is the
WCA's statutory predecessor—and concluded:

an injuryarises out othe employment when it occurs [1]
in the course of the employment and B4 the result of a
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risk involved in or incidental to the employmaemtto the
conditions under which it is required to be performed. ...
The fact that the injury is contemporaneous or coincident
with employment is not alone a sufficient basis for an
award.

Id. at 265, 109 F.2d at 83¢emphasis added). n20 We
conclude as a matter of law that sexual harassment is not
"a risk involved in or incidental to" employment. We do
so not merely because a statute—the Human Rights Act—
forbids such harassment during day-to-day workplace
interaction but, more fundamentally, because sexual ha-
rassment is altogether unrelated to any work task. Sexual
harassment is facilitated on the job only through the hap-
penstance of two persons' physical proximity at the same
[**36] place of employment; it has nothing whatsoever to
do with, and cannot be justified by reference to, any task
an employee is called upon to perform, even if the persons
involved work together and have a supervisor-supervise
relationship. n21 We therefore agree with appellant that
her injuries resulting from emotional distress attributable
to sexual harassment were not statutory "injuries" "arising
out of" her employment.

n20 See also Baggett Transp. Co. of
Birmingham v. Dillon, 219 Va. 633, 248 S.E.2d 819,
822 (Va. 1978)"An injury arises out of employ-
ment when there is ... a causal connection between
the conditions under which work is required to be
performed and the resulting injury. Under this test,
if the injury can be seen to have followed as a natural
incident of the work and to have been contemplated
by a reasonable person familiar with the whole sit-
uation as a result of the exposure occasioned by the
nature of the employment, then it arises 'out of' the
employment.")

n21 See King v. Consolidated Freightways
Corp., 763 F. Supp. 1014, 1017 (W.D. Ark. 1991)
("claims of sexual harassment fall outside the pur-
pose and intent of the workers' compensation law
[because] sexual harassment ... cannot be recog-
nized as arisk inherent in any work environment.");
Harrison v. Edison Bros. Apparel Stores, 724 F.
Supp. 1185, 1191 (M.D.N.C. 198%lleged in-
juries of "severe mental and emotional distress"
resulting from sexual harassment are not a "nat-
ural risk" of employment and are not covered by
the exclusivity provisions of the North Carolina
WCA), aff'd in part, rev'd in part on other grounds
924 F.2d 530 (4th Cir. 1991); Byrd v. Richardson-
Greenshields Sec., Inc., 552 So. 2d 1099, 1104 n.7
(Fla. 1989)(concluding that "as a matter of public

policy, sexual harassment should not and cannot
be recognized as a 'risk' inherent in any work en-
vironment.");Hogan v. Forsyth Country Club Co.,
79 N.C. App. 483, 340 S.E.2d 116, 124 (N.C. App.
1986) ("Sexual harassment is not a risk to which
an employee is exposed because of the nature of
the employment ... [and, thus, the] emotional in-
jury suffered by [appellant], resulting from [co-
employee's] sexual harassment, is not ... a 'natural
and probable consequence or incident of employ-
ment.").

[**37]

The analysis is not complete, however, because the
WCA definition of "accidental injury" also encompasses
all injuries "caused by the wilful act of third persons
directed against an employee because of his [or her] em-
ployment."D.C. Code § 36-101 (12Although the inci-
dents underlying the appellant's emotional distress claim
may have been "wilful" acts by West (a "third person[]"),
as a matter of law they were not directed against appellant
"because of her employment"” since sexual harassment, as
already indicated, is not within the risk attributable to an
employment relationship as such. n22

n22 See Fazio, 71 App. D.C. at 265, 109 F.2d
at 836 (injuries sustained by employee in "per-
sonal quarrel [with another employee] not trace-
able to the duties of the employment" not covered
by LHWCA); Garvey v. Dickinson College, 761 F.
Supp. 1175, 1191-92 (M.D. Pa. 199@jaim of
sexual harassment not precluded by WCA since
alleged distress arose from harassment that was
personal in nature)Schweitzer v. Rockwell Int'l,
402 Pa. Super. 34, 586 A.2d 383, 391 (Pa. Super.
1990) (alleged emotional distress resulting from
sexual harassment by supervisor not compensable
under Pennsylvania WCA since injury arose from
harassment personal in nature, not part of em-
ployer-employee relationship)Vard v. General
Motors Corp., 431 A.2d 1277, 1280 (Del. Super.
Ct. 1981) (although employment placed plaintiff
and co-employee, who sexually harassed and as-
saulted plaintiff at location of injury, WCA did not
cover plaintiff's injury because injury was directed
against her for personal, not employment-related,
reasons).

[**38]

[*635] In sum, appellant's claim for intentional in-
fliction of emotional distress, based on her allegations
of sexual harassment, does not reflect an "injury" com-
pensable under the WCA, it did not "arise out of" her
employment and was not inflicted on her by a third per-
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son "because of" her employmerm.C. Code § 36-301
(12). n23 We subscribed completely to the words of the
Supreme Court of Florida:

Our clear obligation is to construe both the workers'
compensation statute and the enactments dealing with
sexual harassment so that the policies of both are pre-
served to the greatest extent possible.

* k%

Workers' Compensation is directed essentially at com-
pensating a worker for lost resources and earnings. This is
a vastly different concern than is addressed by the sexual
harassment laws. While work place injuries rob a person
of resources, sexual harassment robs the person of dignity
and self esteem. ... To the extent these injuries are separa-
ble, we believe that they should be, and can be, enforced
separately.

* k%

Similarly, to the extent that the claim alleges ... inten-
tional infliction of emotional distress arising from sexual
harassment ... the exclusivity rul&*39] will also not
bar [it]. This is so because this cause[] of action ad-
dresses the very essence of the policies against sexual
harassment — an injury to intangible personal rights

n23 NCUA argues that if appellant's injury did
not "arise out of* her employment and if West's
behavior toward appellant was not directed to-
ward her "because of' her employment, then the
Credit Union could not be liable for West's acts
under the theory of respondeat superior, the doc-
trine that imposes liability on employers for torts
of their employees, committed within the scope
of employment, that are foreseeable by the em-
ployer. See Weinberg v. Johnson, 518 A.2d 985,
990 (D.C. 1986); District of Columbia v. Coron,
515 A.2d 435, 438 (D.C. 1986).his argument
is not well taken. WCA's requirements that, for
compensability, the employee's injuries must ei-
ther "arise out of" her employment or a third per-
son's intentional acts must be directed toward the
employee "because of' her employment focus on
the employee's employment, whereas the respon-
deat superior doctrine looks toward the actor's—
West's—employment. Therefore, even if appellant's
injuries did not "arise out of" her employment and
even if West's acts were not directed toward appel-
lant "because of" her employment, West's actions
still can be, and they were, within the scope of
his employment in that he took out his frustration
on appellant by criticizing her work from his po-

sition as Chairman of the Board. In other words,
although West's motivation to inflict injury on ap-
pellant was perosnal, he used his employment—
specifically his position as appellant's superior—to
achieve his aim. West's actions, moreover, were not
merely foreseeable by the Credit Union; its Board
actually witnessed these actions.

[**40]
Byrd, 552 So. 2d at 1102-0émphasis added).
C.

There is case law in this jurisdiction, drawn from
public employment litigation, that reinforces the fore-
going analysis. IrKing v. Kidd we held that a public
employee's common law tort claim for intentional inflic-
tion of emotional distress, which she had joined with a
statutory claim for sexual harassment, could go forward
in Superior Court against the hierarchy of supervisors
who allegedly had harassed her, without preemption by
an administrative remedy under CMPA. Specifically, we
held that CMPA's personnel provisions did not preempt
plaintiffs "tort claims of intentional infliction of emotional
distress based on acts of sexual harassment and subse-
qguent retaliation."ld., 640 A.2d at 664We sustained
the court's “jurisdiction to hear both [plaintiff's] sexual
harassment claim and her interrelated or 'pendent' tort
claim,"id. (citation and footnote omitted), because plain-
tiff's tort claim was "fundamentally linked to her sexual
harassment claim," i.e., it "had an inherent 'nexus' to" that
claim.ld. n24 We distinguished636] theThompsotit-
igation, where we had "concluded that CMPA preempted
Thompson'g**41] tort claim for intentional infliction
of emotional distress because the [previously described]
actions of her supervisor constituted personnel evaluation
decisions and disciplinary actions" which—unlike sexual
harassment—fit "squarely within the text and purpose of
the CMPA's review and grievance proceduréglO A.2d
at 663(citing Thompson I, 593 A.2d at 535)25

n24 In King, we analogized plaintiff's "com-
mon law claim accompanying her sex discrimina-
tion claims as 'pendent,’ similar to a state law claim
that might be pendent to a federal claim if ‘derived
from a common nucleus of operative fatinited
Mine Workers v. Gibbs, 383 U.S. 715, 725, 16 L.
Ed. 2d 218, 86 S. Ct. 1130. (1966)."640 A.2d
at 665In Gibbs the Court characterized pendent
claims as those which a plaintiff "would ordinarily
be expected to try ... all in one proceeding83
U.S. at 726.The Court added that justification for
the application of pendent jurisdiction "lies in con-
siderations of judicial economy, convenience and
fairness to litigants.1d.
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n25 In theThompsotitigation the plaintiff had
alleged, for example, the following conduct by her
supervisor:

Maury criticized her in memorandum after memo-
randum; he approved her leave and then changed
her status to absence without leave; he refused to
consider her for promotion to the next grade level
or to give her the computer test she asked for; he
isolated her from the other employees; he requested
statements from her doctor as to her limited hours;
he wrote memoranda on her excessive leave; and
he assaulted her and lied about it, resulting in her
job loss.

Thompson |, 570 A.2d at 29@ited inKing, 640
A.2d at 663; Thompson Il, 593 A.2d at 625).

[+42]

King—refining Thompson | and H-therefore stands
for the proposition (among other things) that not all emo-
tional distress claims by public employees attributable
to actions by a supervisor or a co-worker are subject to
the primary jurisdiction of DOES to decide whether an
administrative remedy under CMPA applies. We reached
our conclusion irking, akin to our analysis of the WCA
in Part 111.B., by noting that sexual harassment is not "an
instance of typical "employee-employer conflict640
A.2d at 677i.e. not "an inherent part of the employ-
ment situation,’640 A.2d at 678-that CMPA's personnel
grievance machinery is authorized and designed to ac-
commodate.

The question for us, however, is hdding, a CMPA
case, bears on the WCA. n26 We perceive no distinction
between public and private employment that could war-
rant a different result fronKing under the WCA, unless
there are differences between CMPA and the WCA that
would so require—the issue to which we now turn.

n26 King's analysis was not available to the
trial judge; that decision was issued 14 months af-
ter the judge issued his opinion on the motions
for j.n.o.v. There is, moreover, a facial distinction:
King dealt only with CMPA's exclusivity as applied
to plaintiff's supervisorKing did not analyze em-
ployer liability—the only kind of liability that the
WCA covers. ButKing's CMPA analysis would
not have differed if the court had applied it to the
District of Columbia as employer. The exclusivity
principle applicable under CMPA to plaintiff's fel-
low employees presumably was premised, initially,
on protecting the employer, and thus CMPA's ex-
tension of exclusivity from employer to co-worker
suggests parity between the two situations. We per-
ceive no basis for concluding, on any set of facts,

that intentional injuries caused by a co-worker, if
not covered by CMPA, could nonetheless leave the
employer covered by CMPA.

[**43]

BecauseKing answered the exclusivity question for
CMPA's personnel provisions, NCUA argues tKatg's
rationale is inapplicable to CMPA's disability provisions
and that it follows,a fortiori, that King does not affect
the WCA. We recognized iThompson lithat CMPA's
personnel provisions and its disability provisions "have
altogether different subject matter and purposes" and, for
that reason, "may be treated as separate statutgs.”
593 A.2d at 630Thus, it is true that we cannot say a
King analysis applicable to CMPA personnel provisions
applies automatically to CMPA's — or to WCA's— dis-
ability provisions. On the other hand, as we have said,
unless there is a meaningful statutory distinction between
CMPA's disability and personnel provisions when sexual
harassmentis at the heart of a claim for emotional distress,
King should apply equally to both; otherwise, different
treatments under those respective provisions would make
no sense.

We see nothing in the WCA itself that would foreclose
applyingKing's result under that statute. n27 In the first
place, if appellant's emotional distress had not led to dis-
ability, then of course therg*44] would be no[*637]
WCA barrier to a lawsuitSee Thompson I, 570 A.2d at
286; Newman, 518 A.2d at 705-08.therefore would
make sense to limit disability claims for emotional dis-
tress based on sexual harassment to the WCA remedy only
if DOES has some special expertise in evaluating this par-
ticular kind of disability claim; otherwise, the irony would
be palpable in limiting the most serious emotional distress
claims (i.e., all disability claims) to WCA coverage while
permitting all lesser emotional distress claims — eligible
even for punitive damages — to go to court.

n27 Because CMPA is not before us, we do
not formally resolve what happens under CMPA's
disability provisions.

The fact is, of course, that DOES expertise in review-
ing workers compensation claims typically pertains to
evaluating the usual impairments that lead to total or par-
tial, permanent or temporary, physical disabilities based
on medical testimony; for example, back pain, loss of an
arm, a collapsing kne&ee D.C. Code § 36-308§**45]

To be sure, disabilities attributable to emotional causes
theoretically come within DOES's purviesee Thompson

I, 570 A.2d at 285-87hut this is the rare case from the
usual work environment. When it comes to the conse-
guences of emotional distress from sexual harassment, the
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Office of Human Rights — the agency charged with ad-
ministrative responsibilities under the Human Rights Act,
see D.C. Code § 1-2544 is arguably the greater expert.

In any event, the point is, no justification is discernible for
limiting disability claims for emotional distress to DOES
processing when other like claims based on sexual ha-
rassment can proceed directly to court, and when DOES
cannot offer special expertise making it a more suitable
forum.

FurthermoreKing recognizes that claim splitting be-
tween DOES and the Superior Court would create serious
problems of judicial economy — inconvenience, added

expense, and concerns about issue preclusion — unless

an essentially "pendent" common law emotional distress
claim is allowed to go forward in court with the corre-
sponding statutory sexual harassment claim. Sewa
note 24.

In sum, King reinforces the statutory analysis that
[**46] appellant's emotional distress claim is "clearly"
outside WCA coverage.

D.

There is another significant policy consideration here.
Limitation of claims for emotional distress from sexual
harassment to an administrative remedy under the WCA
would frustrate implementation of the Human Rights Act.
n28 That Act proscribes sex discrimination — including
sexual harassment n29 — in the workplace. According
to legislative history, enactment of the Human Rights
Act underscored "the Council's intent that the elimination
of discrimination within the District of Columbia should
have the 'highest priority.” REPORT OF THE COUNCIL
OF THE DISTRICT OF COLUMBIA, COMMITTEE
ON PUBLIC SERVICES AND CONSUMER AFFAIRS,
July 5, 1977, at 3 (quoted iBest, 484 A.2d at 978)
(Council Report). The statute provides an administra-
tive remedy through the Office of Human Rights that can
result in payment of compensatory damages, reasonable
attorney fees, and hearing costeg D.C. Code § 1-2553
(a)(2). It also "provides a private cause of action for any
individual claiming to be aggrieved by an unlawful dis-
criminatory practice.Best, 484 A.2d at 97&:iting D.C.
Code § 1-255p(footnote[**47] omitted). Accordingly,

a plaintiff may file suit in Superior Court seeking sub-
stantial damages — including punitive damages n30 — for
sexual harassment in violation of the Act, without having
to exhaust administrative remedies available through the
Office of Human RightsSee Best, 484 A.2d at 978 n.20
(citing Williams v. District of Columbia, 467 A.2d 140,
142 (D.C. 1983)).

n28 D.C. Law 2-38 (effective December 13,
1977), 24 D.C. Reg. 603&).C. Code 8§ 6-2201

et seq (1978 Supp.), now codified 8&.C. Code §§
1-2501 et se(1992 Repl.).

n29 See D.C. Code § 1-2512 (a)(1)992
Repl);Best, 484 A.2d at 976-84, 986 & n.33.

n30See Arthur Young & Co. v. Sutherland, 631
A.2d 354, 370-73 (D.C. 1993).

We believe that confinement of emotional distress
complaints to the WCA remedy, when premised on al-
leged disability from sexual harassment, would frustrate
Human Rights Act policy not only by creating problems
of judicial economy — especially concerns about issue
preclusion[**48] — but also by forcing a litigant who
seeks relief under thg*638] emotional distress label
to settle for a remedy out of keeping with the kind of
injury involved. Under the WCA there is a severe cap on
allowable recovery. At best, "compensation for disability
or death shall not exceed the average weekly wages of
insured employees in the District of Columbia [computed
annually] or $396.78, whatever is greatdd.C. Code §
36-305 (b) see id.§ 36-305 (d). Generally, the WCA
entitles a partially or totally disabled employee to a max-
imum recovery of 66 2/3% of that employee's average
weekly wage for a prescribed perioBee id.§ 36-308.
Thus, WCA recovery is likely to be significantly less than
tort recovery for damages attributable to disabling emo-
tional distress based on sexual harassment. As the leading
treatise writer has explained:

A compensation system, unlike a tort recovery, does not
pretend to restore to the claimant what he [or she] has lost;
it gives him [or her] a sum which, added to his [or her]
remaining earning ability, if any, will presumably enable
him [or her] to exist without being a burden to others.

* k%

Even among those whH#*49] contend that the scale of
benefits is generally too low, there are few if any who
would contend that anything resembling tort principles of
amount of recovery should be imported into compensation
law. It was never intended that compensation payments
should equal actual loss, if for no other reason than that
such a scale would encourage malingering.

A. LARSON, THE LAW OF WORKMEN'S
COMPENSATION, §§ 2.50, 2.59 (1994 Supp).

One may try to argue that as long as an employee
has a right to go directly to court alleging sexual harass-
ment in violation of the Human Rights Act, it does not
matter that a related emotional distress claim is confined
to DOES processing and capped by WCA compensation
limits. But of course it does matter. The chill on recov-
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ery of just compensation for acts of sexual harassment
and related emotional distress is evident from the reasons
elaborated above, since a complainant could not bring in
the same forum all her claims based on the same facts
rooted in sexual harassment.

E.

We are satisfied that our analysis in Part 111.B., based
on statutory language and persuasive case lavsigaa
notes 21 and 22, demonstrates that there is no "substantial
[**50] question" of WCA coverage here. We have gone
beyond that analysis in Parts Il.C. and I11.D. to show that
King buttresses our conclusion, and that considerations
of judicial economy, agency expertise, and fair right of
recovery all indicate that the WCA has no proper role in
processing claims, however labeled, that essentially are
based on sexual harassment.

We hold that appellant properly filed in court her com-
mon law claim alleging disability from emotional distress
based on the same facts as those underlying her statu-
tory claim for sexual harassment. She was not limited to
a WCA remedy from DOES on her emotional distress
claim.

IV. Sufficiency of the Evidence

Both NCUA and West contend, as cross-appellants,
that the evidence was insufficient to support Underwood's
claim for intentional infliction of emotional distress, and
that the trial judge accordingly erred in denying their mo-
tions for j.n.o.v. based on that ground.

A.

Initially, Underwood replies that, by failing to move
for a directed verdict at the close of all the evidence as
required by Super. Ct. Civ. R. 50 (b), the Credit Union
and West waived the right to move for a j.n.o.v. after the
jury [**51] returned its verdictSee Gleason v. L. Frank
Co., 328 A.2d 96, 98 (D.C. 1974defendant's failure to
renew motion for directed verdict at close of all evidence
precluded court from entertaining j.n.o.v. motion).

At the close of Underwood's case-in-chief, both the
Credit Union and West moved for directed verdicts on
two grounds: exclusivity of the WCA remedy and insuf-
ficiency of the evidence for a finding of intentional inflic-
tion of emotional distress. These motions wef®39]
denied. They subsequently renewed their motions at the
close of their defense cases, at which point the following
colloquy took place:

[COUNSEL FOR CREDIT UNION]J: I guess the first and
foremost is if the Court had an opportunity to look at
the seven cases [which deal with exclusivity of the WCA
remedy], and if not, we can certainly defer that.

THE COURT: You'll have to defer it, | had an opportunity
to look at one.

[COUNSEL FOR CREDIT UNION]: I'll be happy to de-
fer it.

THE COURT: And probably what I'll do is submit the
issue to the jury and thezonsider it in a motion for judg-
ment notwithstanding verdict if the jury should rule that
way.

[COUNSEL FOR WEST]: I'd**52] like the record to
reflect that | also continued my motion on behalf of de-
fendant West.

(emphasis added). Thus, defense counsel each moved
twice for directed verdicts, and the court indicated it
would entertain j.n.o.v. motions (without conclusively in-
dicating that they would be limited to the WCA issue).
Underwood then presented two brief rebuttal witnesses.
Defense counsel did not move again for directed ver-
dicts or renew their previous motions, but, after the jury
returned its verdict, both defense counsel moved for judg-
ments n.o.v.

Although neither counsel explicitly mentioned suffi-
ciency of the evidence during their colloquy with the trial
judge after the defense had rested, the judge noted later —
in ruling on Underwood's contention that he lacked power
to consider the j.n.0.v. motions — that his conversation
with counsel (quoted above) had satisfied the purposes of
Rule 50 (b), namely (1) preserving the sufficiency of the
evidence as a question of law, and (2) calling attention of
the opposing party to alleged deficiencies in the evidence
at a point in the trial where that party could cure the de-
fects by presentation of additional evidenSee Howard
Univ. [**53] V. Best, 547 A.2d 144, 148 (D.C. 1988)
(Best 1) Specifically, the judge said:

My conversation with counsel after presentation of the
defense case makes plain that | was reserving judgment
as to the sufficiency of plaintiff's evidence and would en-
tertain a motion for JINOV should the jury return a verdict
for plaintiff. Thus, the first purpose of Rule 50 (b) — to
visit the JNOV issue without intruding on the jury's fact-
finding province — has been satisfied.

The second purpose is to give the non-moving party the
opportunity to perfect its proof — to prevent the JINOV
motion from being used as a trap sprung on the unwary.
Here again my remarks alerted plaintiff that a motion
for INOV would be considered. There were no traps.
Plaintiff presented all the evidence she had of Mr. West's
ill-mannered behavior toward her. Nothing more would
have been forthcoming had the motion for directed ver-
dict been re-iterated after the few minutes of rebuttal
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testimony.

The trial judge therefore concluded — and we agree —
that he properly could rule on the j.n.o.v. motions alleging
insufficiency of the evidenceSee Ohio-Sealy Mattress
Mfg. Co. v. Sealy, Inc., 585 F.2#*54] 821, 825 (7th
Cir. 1978) (allowing j.n.o.v. motion when defendants-
appellants moved for directed verdict at end of defense
case, but failed to renew motion after rebuttal evidence,
since purposes of Rule 50 (b) had been megyt. de-
nied 440 U.S. 930, 59 L. Ed. 2d 486, 99 S. Ct. 1267
(1979); United States v. 353 Casexl7 F.2d 473, 477
(8th Cir. 1957) (same)see also Bayamon Thom McAn,
Inc. v. Miranda, 409 F.2d 968, 970-72 (1st Cir. 1968)
lowing j.n.o.v. motions when defendant-appellant moved
for directed verdict at end of plaintiff's case, but failed
to renew motion at close of all evidence, since court had
indicated it would expect to receive j.n.o.v. motiorsge
generally King, 640 A.2d at 66although "appellants did
not make a precise motion for directed verdict at the close
of the evidence ... [they] adequately preserved the issue
of evidentiary sufficiency for appeal”).

B.

We turn to the merits. NCUA and West argue, first,
that the standard for intentional infliction of emotional
distress requires a "higher" level of "atrocious and utterly
intolerable” [*640] conduct than the standard satisfying
a claim of sexual harassment, and thus that the jury ver-
dicts in their favor on th¢**55] easier-to-prove sexual
harassment claim should preclude a verdict against them
for the harder-to-prove intentional infliction of emotional
distress. They argue, second, that the incidents which
formed the basis of the emotional distress claim con-
cerned professional disputes which, as a matter of law, do
not constitute "extreme and outrageous" conduct and thus
do not qualify for liability. Finally, West contends that
Underwood failed to present sufficient evidence of dam-
ages, and that the trial court accordingly erred in refusing
to grant him a j.n.o.v. for that reason.

"In reviewing the trial court's decision to submit [ap-
pellant's] intentional infliction of emotional distress claim
to the jury, we must view the evidence in the light most
favorable to [appellant], giving her 'the benefit of every
rational inference therefromKing, 640 A.2d at 66 {cit-
ing Sere v. Group Hospitalization, Inc., 443 A.2d 33, 38
(D.C.),cert. denied459 U.S. 912, 74 L. Ed. 2d 176, 103
S. Ct. 221 (1982)To succeed with this intentional tort
claim, however, appellant must show "(1) ‘extreme and
outrageous' conduct on the part of the defendant which
(2) intentionally or recklessly (3) cause[d appellant] 'se-
vere emotiona[**56] distress."Howard Univ. v. Best,
484 A.2d 958, 985 (D.C. 1984) (Besf(tjting Sere, 443

A.2d at 37)In this case, only the first criterion is at issue.
Accordingly, the evidence will be sufficient to support a
claim of intentional infliction of emotional distress, and
thus the jury should decide the case, "if reasonable peo-
ple could differ on whether the conduct is extreme and
outrageous.ld. (citation omitted).

).

NCUA's and West's contention that their favorable
jury verdict in the sexual harassment claim effectively
precludes a plaintiff's verdict on the emotional distress
claim is flawed for two reasons. First, sufficiency of the
evidence is evaluated from the time the evidence is pre-
sented at trial; it is not affected by the jury's evaluation
of the evidence in its verdicSee id.Accordingly, the
jury verdict against Underwood on her sexual harassment
claim cannot affect our sufficiency inquiry into the emo-
tional distress claim.

Second, the standards for sexual harassment and for
intentional infliction of emotional distress are different
from one another; they are not legally related. Because
they are comprised of different elements, fi&7] jury
that fails to find one is not necessarily precluded from
finding the otherSee, e.g., King, 640 A.2d at 674-75.

More particularly, a prima facie case of sexual harass-
ment is established "upon demonstration that unwelcome
verbal and/or physical advances were directed at [com-
plainant]inthe work place, resulting in a hostile or abusive
working environment.Best |, 484 A.2d at 98(ritation
omitted). A jury, therefore, could find for the defendant by
finding, for example, that the evidence came 95% of the
way toward creating a hostile or abusive working environ-
ment. But the jury could then take that same evidence and
find that it comprised "extreme and outrageous” conduct
satisfying an emotional distress claim — as the jury ap-
parently did here. One must bear in mind that the jury was
instructed to give at most one recovery: if not for sexual
harassment then for emotional distress, but not both. See
infra Part V.B. The fact that the jury preferred to char-
acterize its finding as "extreme and outrageous" conduct
(resulting in compensable emotional distress) rather than
as a "hostile or abusive working environment" (resulting
from sexual harassment) does not mgah8] the jury
found no harassing sexual behavior at the heart of the
matter.

@).

NCUA and West next contend that the evidence un-
derlying Underwood's emotional distress claim was lim-
ited to evidence of professional misbehavior. n31 These
acts, [*641] they say, do not constitute the "extreme
and outrageous" behavior necessary to support an emo-
tional distress claim because they are mere "professional
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disagreementsSee Best |, 484 A.2d at 98&mployer-
employee conflicts do not, as a matter of law, rise to the
level of outrageous conduct").

n31 They are referring to the following trial
court findings:

Evidence at trial showed that, among other things:
West yelled at [Underwood] for talking to a mem-
ber of the Board about an automobile repossession;
yelled at her for "going behind his back" and talk-
ing with another member of the Board about the
minutes of an August meeting; threatened to do his
own evaluation of her performance for the Board
in which he would "get her"; threatened to tell lies
about her because she refused to sleep with him;
threatened to tell the Board that it would have to
choose between the two of them if she complained
about him; yelled at her in front of the Board for
passing out documents at a meeting; berated her
in front of the Board about supposed deficiencies
in the current Credit Union newsletter; and threw
down a heavy box of documents at her feet, com-
manding her to carry it to the Credit Union even
though he was aware that she was physically un-
able to do so.

[**59]

The problem with this reasoning is evident from our
earlier analysis: NCUA and West erroneously premise
their argument on omission of all evidence of sexual ha-
rassment from the emotional distress calculation. As we
have indicated, however, that evidence can do double duty
but must be limited to one recovery: it can be used to sat-
isfy the sexual harassment claim or to achieve the critical
mass of evidence required for emotional distress recovery.
On this record, the so-called evidence of West's profes-
sional misbehavior, sesipranote 31, did not necessarily
reflect only professional disagreements; the jury reason-
ably could have found that this behavior had been rooted
in a campaign of revenge against appellant for rejecting
West's further sexual advances.

We noted inKing, that in determining whether the
conduct complained of is "extreme and outrageous," the
court must consider "the specific context in which the
conduct took place.840 A.2d at 668We elaborated that
"context" consists not only of "the nature of the activity
at issue" but also ofthe relationship between the par-
ties and the particular environment in which the conduct
took place.d. (emphasi$**60] added). The trial judge,
therefore, did not err in concluding that the evidence of
sexual harassment colored West's professional behavior
toward Underwoodij.e., that the jury could have found
that West's professional behavior toward appellant was

motivated by sexual revenge, causing a level of emotional
distress not otherwise caused by the kinds of professional
behavior cited. According to the trial court:

There are two salient factors which differentiate this case
from the garden variety bickering or hostility that is com-
monplace in the workplace but not actionable: the first is
the one time sexual relationship between the two; the sec-
ond is Underwood's fragile emotional and physical state,
and West's awareness of it.

The parties' previous relationship critically changes the
impact and context of West's actions. Cruelty from an
ex-lover is unlike hostility that has some other trigger.
Because of the congeries of emotions involved the ex-
lover's actions are far more likely to cause pain and men-
tal turmoil. Additionally, the motivation for the acts bears
on their unacceptability. To wreck revenge because a
married woman won't submit sexually is far more odi-
ous and[**61] reprehensible than meanness traceable
to, for example, professional competition or personal dis-
like. Likewise, harsh actions against the weak are far
more unacceptable than those against the strong. During
the time in question, Mary Underwood suffered numer-
ous emotional and physical problems. West capitalized on
those weaknesses, and the jury could have readily found
that West acted abusively knowing the effect his abusive
actions might have on Underwood.

While no single action of West's, if taken against a per-
son of average physical and emotional stamina, would
be considered outrageous, when the acts are considered
together and in the context of Underwood's vulnerabil-
ity and previous romantic history, the jury's verdict on
Underwood's claim of intentional infliction of emotional
distress is justified.

(Footnote omitted.) We agree entirely with the judge's
analysis.

In sum, even though the jury found that the evidence
presented did not amount to sexual harassment, it could
well have found [*642] West and the Credit Union
liable for intentional infliction of emotional distress on
all the evidence presentesee King, 640 A.2d at 674-
75, since "reasonable people coytt62] differ [on]
whether [West's actions were] extreme and outrageous."
Best I, 484 A.2d at 985.

@)

Appellee West argues, as cross-appellant, that
Underwood's evidence on damages was too speculative,
and thus insufficient, to support a verdict, and that the
trial judge accordingly erred in failing to grant his motion
for j.n.o.v. Specifically, West contends that (1) appellant's
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evidence was insufficient to establish causation, because
expert evidence was lacking to show that her disability
had been caused by problems in the work place rather
than by her pre-existing lung disease (sarcoidosis); (2)
the evidence did not justify an award for lost wages be-
cause appellant did not present unambiguous testimony
about how long she intended to work and about how long
she could have worked given her pre-existing sarcoidosis;
and (3) the evidence did not permit an award of damages
for future pain and suffering because appellant's expert
did not express an opinion about the prognosis for her
depression.

Notwithstanding the jury's broad discretion in award-
ing damages, its award must be supported by "substantial
evidence.'Doe v. Binker, 492 A.2d 857, 860 (D.C. 1985).
"While [**63] damages are not required to be proven with
mathematical certainty, there must be some reasonable
basis on which to estimate damagedmer v. District
of Columbia, 449 A.2d 1097, 1100 (D.C. 198p)"med-
ically complicated" cases involving "multiple and/or pre-
existing causes" or "questions as to the permanence of an
injury,” expert testimony is required to prove causation.
Baltimore v. B.F. Goodrich Co., 545 A.2d 1228, 1231
(D.C. 1988).0n the other hand, "in the absence of 'com-
plicated medical questions' the plaintiff's own testimony,
without need for supporting expert medical testimony,
will suffice to prove causation of injury.Ihternational
Sec. Corp. of Virginia v. McQueen, 497 A.2d 1076, 1080
(D.C. 1985).

We turn to West's first contention. In this case, the
injuries for which appellant has claimed damages include
emotional distress, depression, humiliation, stress, and
an inability to cope with her sarcoidosis which led to an
exacerbation of her pre-existing condition, all allegedly
resulting from West's behavior toward her. At trial, ap-
pellant presented the testimony of her psychiatrist, Dr.
Legler, who testified that appellant's harassment at work
had resulted**64] in depression, and that this depres-
sion had led to an inability to cope with her pre-existing

sarcoidosis, as evidenced by increased breathlessness and

bronchial spasms. n32

n32 West contends the trial court erred in per-
mitting Dr. Legler to testify about causation be-
cause he was not an expert in sarcoidosis. Dr.
Legler, a qualified psychiatrist, was called to tes-
tify about the source of appellant's depression and
the effect of this depression on her ability to cope
with her disease — topics on which he was quali-
fied to testify. Dr. Legler was not asked to testify
as to whether the actual symptoms of appellant's
sarcoidosis were affected by her stress, except on
cross-examination by the defense, at which time he

replied in the negative.

Appellant also called to the stand her treating physi-
cian, Dr. Tauber, a specialist in pulmonary medicine,
who testified that appellant had become permanently dis-
abled. More specifically, he testified that, although pul-
monary function and radiological test findings may indi-
cate[**65] that someone is physically disabled by sar-
coidosis, a person's positive perception of her condition
can prevent her from succumbing to disability; that ap-
pellant's pulmonary functions had not changed materially
since 1982; and thus that appellant's permanent disabil-
ity was attributable to the changed "perception of her
condition," which Dr. Tauber said could be attributed to
depression. The jury could reasonably understand this tes-
timony to say that ordinarily someone with Underwood's
lung condition would be disabled, but that a positive emo-
tional outlook could compensate in a way that allowed
her to work comfortably enough, despite physical disease
symptoms. An onset of depression, however, could under-
mine the positive mental attitude necessary to cope with
the sarcoidosis, with the result that the disease takes over
to the point of certifiable disability.

[*643] Appellant herself testified that she had under-
gone treatment for stress attributable to the hostile work
environment created by West's behavior; that she had been
unable to cope with the demands of everyday life and had
scarcely left her apartment for a year after termination
of her employment; and that she had been hospitalized
[**66] for severe depression after that job termination.

The foregoing evidence, taken together — which in-
cluded all necessary expert testimony — was sufficient for
the jury to find that appellant suffered from depression and
a resulting inability to cope with her sarcoidosis, which
led to permanent disability, a consequence of problems at
work attributable to her treatment by West. n33

n33 Because appellant claimed aggravation of
her pre-existing sarcoidosis condition as part of her
injury, it was unnecessary for her to prove that her
injury was not caused by her pre-existing condi-
tion.

Appellant's claim for damages was based both on
lost wages and on pain and suffering. West's second con-
tention challenges the sufficiency of the evidence to justify
awards for lost future wages and for future pain and suf-
fering. We note again that, when dealing with a challenge
to evidentiary sufficiency, we must view the evidence in
the light most favorable to appellar@ee Sere, 443 A.2d
at 38.

As to lost future wages,[**67] appellant testified



Page 18

665 A.2d 621, *643; 1995 D.C. App. LEXIS 168, *67

that she had intended to work until she was fifty-five.
(She was thirty-seven at time of trial.) There was other
evidence that appellant had been committed to her work.
Dr. Legler testified that she had been "devoted" to it, and
the President of the Credit Union, Adenia Taylor, testi-
fied work had been "primary" in appellant's life. No trial
testimony established that appellant actually could have
worked until age 55. Moreover, West contends that this as-
sertion was effectively nullified by Dr. Tauber's testimony
on cross-examination that he would have helped appel-
lant file for disability between March 1985 and January
1987, a period before the incidents at issue occurred. Dr.
Tauber's actual testimony, however, effectively refuted
that contention. He testified that although appellant's "dis-
ease had been significant for a long period of time," and
thus could have justified a disability claim, appellant's at-
titude had made a difference. Thus, he had not "broached
the topic of disability with [appellant] because [he] felt
that if she wasn't complaining about her ability to work
[] there was no reason for [him] to stop her from working
because of the fact [that][**68] she was not in a job
which was causing any deterioration of lung function.”
As indicated earlier, however, Dr. Tauber also testified
that appellant's changed perception of her sarcoidosis —
of a medical condition that was disabling but for a posi-
tive attitude — resulted in her disability, finally, in March
1988. We are satisfied, therefore, that this testimony was
sufficient to establish — if not that appellant could have
worked until age 55 — that her work life had been signif-
icantly cut short because of West's actions, and thus that
she was entitled to compensation for lost future wages.

West also contends, finally, that because appellant did
not present expert testimony on the prognosis of her de-
pression, she is not entitled to damages for future pain
and suffering. Dr. Tauber, however, had certified appel-
lant as permanently disabled. In addition, appellant had
been under psychiatric care for depression for four years
immediately preceding the trial and her condition had not
improved significantly in the preceding one and a half
years. InMcQueen, 497 A.2d at 108%ye opined that,
"when the bad effects of an injury have continued for
years, laymen may reasonably inf&69] permanence’
even in the absence of expert medical testimony, if there
is no contrary testimony that the injuries are temporary.”
Id. (quoting American Marietta Co. v. Griffin, 203 A.2d
710, 712 (D.C. 1964))Because there was no testimony
that appellant's condition was temporary, we are satisfied
that she proved entitlement to damages for future pain
and suffering.

* k%

In sum, we conclude that the evidence was sufficient
to support appellant's intentional infliction of emotional

distress claim, and thgt644] it further sufficed to sup-
port an award of damages.

V. Inconsistent Verdicts
A.

NCUA stresses, as cross-appellant, that in the event
the WCA does not bar this lawsuit, NCUA's liability —
based solely on the doctrine mfspondeat superiof is
premised on the liability of West, the only active tortfea-
sor. NCUA therefore contends that the verdicts against the
Credit Union and West are inconsistent, and accordingly
that NCUA's liability should be limited to the $10,000 the
jury awarded against West, rather than governed by the
$425,000 the jury awarded against the Credit Union. West
also noted that the verdicts are inconsistent. His concern
[**70] on appeal, at this point, is to be sure his liability
is limited to $10,000, without exposure to the larger sum
awarded against the Credit Union.

Our conclusion in Part IV. that the evidence was suffi-
cient to support appellant's claim, including damages, for
intentional infliction of emotional distress does not nec-
essarily mean reinstatement of the $425,000 jury verdict
against the Credit Union. In his order granting the mo-
tion for j.n.o.v., the trial judge noted that this verdict was
inconsistent with the jury's $10,000 verdict against West,
because — as NCUA contends on appeal — the Credit
Union's liability was based on the doctrine @&spon-
deat superiorand, as such, could not be more than the
liability charged against the active tortfeasor. The judge
added that if he had not granted NCUA a j.n.o.v. based
on the exclusivity of the WCA, a new trial (rather than a
$10,000 damage award against the Credit Union) would
be warranted on the issue of damages.

Appellant argues that we should not reach the incon-
sistent verdict issue. She contends that the Credit Union's
failure to object to the verdict before the jury was dis-
charged resulted in a waiver of its rights to challenge
[**71] the verdict later, and thus that the $425,000 ver-
dict against the Credit Union should be reinstated.

B.

The court submitted to the jury separate, identical
general verdict forms for West and for the Credit Union.
On each the jury was to vote "yes" or "no" on the sexual
harassment count (with an amount of damages supplied if
the answer was "yes"). If the jury answered "no" on sex-
ual harassment, it was to go on to the emotional distress
claim and, if it answered "yes" on that claim, it was to
award damages against the particular defendant. Finally,
the jury could consider punitive damages if it awarded
compensatory damages against a defendant. n34
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n34 The jury voted "no" as to each defendant
with regard to punitive damages.

The trial court instructed the jury that "each defendant
is entitled to a separate verdict with respect to each and
every claim that the plaintiff has made in this case." The
court made clear, however, after instructing about the re-
spective elements of sexual harassment and of intentional
[**72] infliction of emotional distress, that the Credit
Union's liability was dependant on a finding that West
was liable (and on meeting the other requirementsof
spondeat superidiability). The court summarized: "So
basically with respect to both defendants, with respect to
both claims, the plaintiff Ms. Underwood has the burden
of showing that her damages were caused in substantial
part by the actions of Mr. West."

In short, the jury was told that the Credit Union's
liability, if any, would have to be derivative; there was
no independent basis for it. The judge did not go fur-

ther, however, to make clear that any damages assess-

able against the Credit Union, just like the liability itself,
would be dependent on — and thus could not exceed —
any damages the jury awarded against West. That idea
may have been implied for a sophisticated listener to un-
derstand; it was not expressly stated. Nor did the Credit
Union object to this omission by asking the judge to tie
any damages payable by the Credit Union to the amount
assessed against West.

We agree with the trial judge that, under the doctrine
of respondeat superioithe Credit Union's liability was
based exclusively upoi*73] West's actionsSee, e.g.,
City of [*645] Hialeah v. Hutchins, 166 So. 2d 607, 609
(Fla. 1964)("a judgment against an active tort-feasor es-
tablishes the full limit of liability against other persons
who are only derivatively liable under the doctrine of
respondeat superior for the active tortfeasor's wrong");
Goines v. Pennsylvania R.R., 6 A.D.2d 531, 179 N.Y.S.2d
960, 962 (App. Div. 1958('the liability of the railroad
was derivative and, in consequence, it could not be Ii-

Union independently — not derivatively — liable,
and that the verdicts against the Credit Union and
West, therefore, were not necessarily inconsistent.
We cannot agree. The trial proceeded solely on a
theory ofrespondeat superipwithout considera-
tion, in the alternative, of the Credit Union's inde-
pendent liability. That argument, therefore, is not
available on appeal.

[**74]

Although not directly on point here, it is interest-
ing to note, for perspective, that Super. Ct. Civ. R. 49,
which addresses "special verdicts" and "general verdicts
accompanied by answers to interrogatories," announces
a principle that is quite relevant. As to a special verdict,
Rule 49 (a) says that if the court, in submitting written
guestions of fact to the jury,

omits any issue of fact raised by the pleadings or by the
evidence, each party waives the right to a trial by jury of
the issue so omitted unless before the jury retires the party
demands its submission to the jury.

As to a general verdict accompanied by answers to inter-
rogatories, Rule 49 (b) provides:

When the answers are consistent with each other but 1 or
more is inconsistent with the general verdict, judgment
may be entered pursuant to Rule 58 in accordance with
the answers notwithstanding the general verdict, or the
Court may return the jury for further consideration of its
answers and verdict or may order a new trial. When the
answers are inconsistent with each other and 1 or more is
likewise inconsistent with the general verdict, judgment
shall not be entered, but the Court sj&Eil'5] return the

jury for further consideration of its answers and verdict
or shall order a new trial.

In this case the jury was asked to render general ver-
dicts without answers to interrogatories; therefore, Rule

able for a larger sum than was assessed as the damages49 does not applysee Cobb v. Standard Drug Co., 453

against the individual defendants who were the primary
tortfeasors.")Ferne v. Chadderton, 363 Pa. 191, 69 A.2d
104, 107 (Pa. 1949jjury verdict of greater sum against
employer, liable only under doctrine mfspondeat supe-
rior, than against employee, the active tort-feasor, was
"legally indefensible™). Thus, the jury verdicts were un-
guestionably inconsistent. As the trial judge pointed out,
the Credit Union's jury-assessed damages ($ 425,000),
based solely on West's actions, were more than 42 times
greater than West's ($ 10,000). n35

n35 Appellant argues that she presented suf-
ficient testimony for the jury to find the Credit

A.2d 110, 113 & n.5 (D.C. 1982But the obvious incon-
sistency in this case, based on limited, derivative liability,
was just as great— and should have been just as obvious to
the Credit Union attorneys — as in any Rule 49 situation.
That rule, particularly section (b), countenances a waiver
of objections to inconsistencies in the verdict that are not
pointed out before the jury is discharged. n36

n36 Super. Ct. Civ. R. 49 is identical to Fed. R.
Civ. P. 49.See Cobb, 453 A.2d at 112-13 & n.4.
Case law interpreting the federal rule, therefore,
applies to our local ruleSee Tupling v. Britton,
411 A.2d 349, 351 (D.C. 1991As to Rule 49
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(a), the federal circuit courts of appeals are split
on whether failure to object before discharge of
the jury waives objection to an inconsistent ver-
dict. Compare Pierce v. Southern Pac. Transp. Co.,
823 F.2d 1366, 1370 (9th Cir. 198Tjule that ob-
jections to inconsistent jury verdict must be made
before jury is discharged does not apply to spe-
cial verdicts) withMasure v. Donnelly, 962 F.2d
128, 134 (1st Cir. 1992ffinding waiver of right

to contest inconsistencies in special verdict when
objecting party failed to point out inconsistencies
before jury was dischargedjee also Bates v. Jean,
745 F.2d 1146, 1150 (7th Cir. 198@)oting splitin
federal circuits over whether failure to object to in-
consistency in special verdict before jury discharge
results in waiver)see generall @A CHARLES A.
WRIGHT & ARTHUR R. MILLER, FEDERAL
PRACTICE AND PROCEDURE 88§ 2510, 2513
(1994); Donald OlandeResolving Inconsistencies
in Federal Special Verdict$3 FORDHAM L. REV.
1089, 1100-02 (1985).

In contrast, most courts deciding cases under
Rule 49 (b) have held that failure to raise the issue
of verdictinconsistency before discharge of the jury
results in waiverSee Williams v. KETV Television,
Inc., 26 F.3d 1439, 1443 (8th Cir. 19943 party
waives any objection to an inconsistent verdict un-
der Fed. R. Civ. P. 49 (b) if she fails to object before
jury is discharged)t.ockard v. Missouri Pac. R.R.,
894 F.2d 299, 3048th Cir.) (same)cert. denied
498 U.S5.847,112L.Ed. 2d 102,111 S. Ct. 134,111
S. Ct. 135 (1990); White v. Celotex Corp., 878 F.2d
144, 146(4th Cir.) (same)cert. denied493 U.S.
964, 107 L. Ed. 2d 372,110 S. Ct. 406 (1989); U.S.
Football League v. National Football League, 842
F.2d 1335, 1367 (2nd Cir. 1988%ame);Diamond
Shamrock Corp. v. Zinke & Trumbo, Ltd., 791 F.2d
1416, 142310th Cir.) (trial court erred in granting
new trial because party's failure to object to incon-
sistency in jury verdict under Fed. R. Civ. P. 49 (b)
before discharge of jury constituted waivecgrt.
denied479 U.S. 1007, 93 L. Ed. 2d 702, 107 S. Ct.
647 (1986).

[**76]

[*646] Rule 49 (b), therefore, evidences an important
principle of judicial economy; there is good reason, in
case of inconsistent verdicts, to require any affected party
to point out the problem to the court right away, and to
ask for the jury to correct it before the jury is discharged,;
otherwise, the affected party risks waiver of the incon-
sistency argument unless the trial court, for some other
sound reason, decides to order a new trial.

C.

We cannot ignore the fact that almost immediately
after the jury was discharged, the Credit Union attor-
neys moved for a j.n.o.v. based on claimed exclusivity
of the WCA remedy and, in the alternative, for reduc-
tion of its damages to the $10,000 awarded against West,
or for a new trial, based on the inconsistent verdicts. In
response to this alternative argument, plaintiff's counsel
argued waiver based on the Credit Union's failure to ask
for the jury to cure the inconsistency before the jurors
were discharged. In granting the j.n.o.v., the trial judge
ruled that the WCA provided an exclusive remedy, but
he ruled in the alternative that the Credit Union would
be entitled to a new trial (rather than to reduced damages
limited to West'q**77] $10,000). n37

n37 The judge elaborated:

Inthe case athand itis unclear just what the $10,000
verdict against West and the jury was at tempting
to do. It plainly was not attempting to apportion
damages due to an assessment of proportionate cul-
pability — West being for more culpable than the
Credit Union. Yet is difficult to tell whether the jury
would have awarded $425,000 against the Credit
Union (as seeming "deep pocket") if it knew that it
would be required to levy the same damages against
West. None of the cases in which the court com-
bined the verdicts or allowed the plaintiff to choose
the larger one involved anything near the 42 to 1
disparity here.

In rejecting Underwood's waiver argument, the trial
judge cited cases that premised the granting of a new
trial on the court's denial of an objection lodged against
the inconsistent verdicts before the jury was discharged.
He noted that these commonly have concerned a problem
with the "form," rather than the "substance," of the verdict.
[**78] See, e.g., Robbinsv. Graham, 404 So.2d 769, 770-
71 (Fla. App. 1981)failure to object to jury's irregular
notations on verdict form, which had been recognized at
time jury was still present, "resulted in a waiver" of new
trial since substance of verdict was "clearly ascertain-
able"); Knisely v. Gasser, 198 Ga. App. 795, 403 S.E.2d
85, 86-87 (Ga. App. 1991klaim to new trial based on
inconsistencies in jury's award of medical expenses, but
nothing for pain and suffering and for loss of consortium,
waived because plaintiff's counsel had specified that jury
verdict on special verdict form was "fine as to form"). The
judge then observed that, in contrast, when the error was
in the "substance" of the verdict itself, many courts have
held that a failure to object to inconsistent verdicts before
the jury was discharged did not result in waivgee, e.g.,
Sneed v. Cheetah Boat Co., 585 So. 2d 809, 810 n.1 (Ala.
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1991)(when "inconsistent verdict" objection "goes to the
substance rather than the form of the verdicts,” there is
"no prohibition against raising [it] for the first time on a
motion for a new trial");Shank v. Fassoulas, 304 So. 2d
469, 471 (Fla. App. 1974Jailure to make timely**79]
objection may waive appellate review but will not prevent
trial judge from exercising discretion to grant new trial);
George v. Standard Slag Co., 431 S.W.2d 711, 714 (Ky.
1968) (because there was no evidentiary basis for jury's
award of equal amounts to all claimants, failure to object
before jury was discharged was not fatal, and case was
remanded for new trial).

In his written opinion, the trial judge followed this
case law distinction reflecting (in his words) the follow-
ing rule: "when itis not merely the form of the verdict that
is at issue and when substantial injustice may be done, ...
an objection is not waived by failure t§*647] raise it
while the jury is still present.” In addressing the merits of
this proposition, we note there also is authority to support
the view that failure to object to "inconsistent verdicts" —
whether the defect is in form or in substance — results
in waiver. See, e.g., Adams v. United States Steel Corp.,
24 Mass. App. Ct. 102, 506 N.E.2d 893, 895 (Mass. App.
1987)(failure to object to "either the form of the special
guestions or to the jury verdicts" before jury discharge,
especially when "inconsistency is patent on verdict slip,"
resulted in waiver)lvy v. [**80] Wal-Mart Stores, Inc.,
777 S.W.2d 682, 683 (Mo. App. 198%ilure to raise
issue of inconsistent verdict before jury was discharged,
where jury ruled in plaintiff's favor for false arrest but did
not award damages, resulted in waiver).

Finally, at least one court has issued a hybrid ruling.
See Bennion v. LeGrand Johnson Constr. Co., 701 P.2d
1078, 1083 (Utah 1985)party may not move for new
trial on basis of defective verdict when it failed to object
to ambiguity in verdict before discharge of jury; however,
rule does not apply when "verdict is so ambiguous, con-
tradictory or illogical that it does not clearly indicate for
whom the verdict is rendered and the verdict would leave
the Court in the position of having no alternative but to
guess at what the jury intended").

In the absence of a Superior Court rule governing
what to do when there are inconsistent general verdicts
unaccompanied by interrogatories, n38 we conclude that
considerations of judicial economy n39 and fair play n40
cut strongly in favor of finding a waiver here.

n38 See generally Merchant v. Ruhle, 740 F.2d
86, 89 (1st Cir. 1984)noting there is no federal
procedural rule governing inconsistencies between
two general verdicts). We note that similarly there
is no procedural rule governing inconsistencies be-

tween general verdicts in the District.

n39 See Adams v. U.S. Steel Corp., 24 Mass.
App. Ct. 102, 506 N.E.2d 893, 895 (Mass. 1987)
("the complaining party must object prior to the
discharge of the jury, in order that the judge may
have the opportunity to resolve the problem with-
out incurring the expense of time and money in-
herent in conducting a second jury trial.Bennion
v. LeGrand Johnson Const. Co., 701 P.2d 1078,
1083 (Utah 1985)"The rule requiring an objec-
tion if there is some ambiguity serves the objective
of avoiding the expense and additional time for a
new trial by having the jury which had heard the
facts clarify the ambiguity if it is able to do so0.");
see also White, 878 F.2d at 146e purpose served
by a rule of waiver under Fed. R. Civ. P. 49 (b)
is "to promote the efficiency of trials by allowing
the original deliberating body to reconcile incon-
sistencies without the need for another presenta-
tion of the evidence to a new body.'$ee gener-
ally Shaun P. MartinRationalizing the Irrational:
The Treatment of Untenable Federal Civil Jury
Verdicts 28 CREIGHTON L. REV. 683, 706 (1995)
("Without the statutory mandate of Rule 49, fed-
eral courts have been forced to develop a common
law response to inconsistent verdicts that involve
general verdicts or multiple parties.”); D. Olander,
53 FORDHAM L. REV. at 1100-0(hdvocating a
strict waiver rule to promote efficiency).

n40 See Mclsaac v. Didriksen Fishing Corp.,
809 F.2d 129, 134Cir. 1987) ("To decide other-
wise would countenance agreeable acquiescence to
perceivable error as a weapon of appellate advo-
cacy.") (citation and internal quotation marks omit-
ted); Robbins v. Graham, 404 So. 2d 769, 771 (Fla.
1981) ("Relitigation would deprive the appellants
of their earned verdict and give the appellees an
unearned additional bite at the apple.8ge also
White, 878 F.2d at 14@bandonment of the waiver
rule under Fed. R. Civ. P. 49 (b) would "open[]
the door to [] possible misuse ... by parties anx-
ious to circumvent an unsatisfactory jury verdict by
procuring a new trial.") (citation and internal quo-
tation marks omitted)see generallys.P. Martin,
28 CREIGHTON L. REv. at 728courts have ap-
plied waiver principles in order to avoid potential
gamesmanship by the litigants").

In the first place, the Credit Union did not ask the
judge, in giving jury instructions, to make clear that, just
as the Credit Union's liability was dependent on a finding
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of West's liability, the damages awardapt83] against
the Credit Union could not exceed the damages assessed
against West.

Second, although counsel for the Credit Union clearly
knew or should have known the verdicts had to be con-
sistent, counsel permitted discharge of the jury when
the inconsistency was patently obvious; damages 42
times higher against the Credit Union than against West.
Counsel declined to call the problem to the judge's atten-
tion so that the jury could do its job correctly. By moving
immediately after the jury was discharged for a j.n.o.v.
(on WCA grounds) and, in the alternative, for a reduced
verdict of $10,000 or for a new trial, counsel could well
have been hoping that if they lost on the WCA issue, the
court would limit the Credit [*648] Union's damages
to the $10,000 awarded against West or, at worst, would
order a new trial on damages before a jury that would not
find Underwood entitled to a large verdict. n41

n41 Theoretically, there are four possible ways
to deal with inconsistent verdicts: (1) add together
the individual verdicts and award the sum againstall
defendants, jointly and severalgge, e.g., Atherton
v. Crandlemire, 140 Me. 28, 33 A.2d 303, 304, 305
(Me. 1943); Weddle v. Loges, 52 Cal. App. 2d 115,
125 P.2d 914, 916-17 (Cal. App. 19422) award
against alldefendants, jointly and severally, the
largest of the individual verdicts, see, e.g., Faison
v. Nationwide Mortgage Corp., 268 U.S. App. D.C.
1, 8-9, 839 F.2d 680, 687-88 (19873) award
against each defendant the smallest of the individ-
ual verdicts;see, e.g., Siebrand v. Gossnell, 234
F.2d 81, 89 (9th Cir. 1956); Wear-U-Well Shoe Co.
v. Armstrong, 176 Ark. 592, 3 S.W.2d 698, 700 (Ark.
1928);or (4) order a new trial on damag&ee, e.g.,
Greetv. Otis Elevator Co., 187 A.2d 896, 898 (D.C.
1963); City of Hialeah, 166 So. 2d at 609. See
generallyMary J. Cavins, AnnotationPropriety
and Effect of Jury's Apportionment of Damages As
Between Tortfeasors Jointly and Severally Liable
46 A.L.R.3d 801 (1972).

The cases authorizing a court to total the dam-
ages (typically where the jury states both a lump
sum and apportions)see Atherton, 33 A.2d at
304-05; Weddle, 125 P.2d at 916-1&5 well as
those calling for award of the largest of the verdicts
against all defendantsee Faison, 268 U.S. App.
D.C. at 8-9, 839 F.2d at 687-88ye typically lim-
ited to cases involving joint and several liability of
active tortfeasors, not derivative liabilitiaut see
Kinsey v. William Spencer & Son Corp., 165 Misc.
143, 300 N.Y.S. 391, 397 (Sup. Ct. 198pply-
ing rule for joint tortfeasors to master and servant

and allowing plaintiff to recover largest sum found
against any defendangff'd mem.255 A.D. 995, 8
N.Y.S.2d 529 (App. Div. 1938), aff'd meB81 N.Y.
601, 22 N.E.2d 168 (N.Y. 1939).

In contrast, in cases involving derivative liabil-
ity under the doctrine ofespondeat superioithe
master's liability is limited to that of the servant, the
only active tortfeasor, which commonly results in
entry of a lower judgment against the master than
the jury awardedSee, e.g., Citizens Coach Co. v.
Wright, 228 Ark. 1143, 313 S.W.2d 94, 97-98 (Ark.
1958)(holding $5,000 verdict against transit com-
pany, premised on injury caused by fellow passen-
ger, "grossly excessive" when compared with $500
verdict against passenger and reducing judgment
against company to $500)Vear-U-Well, 3 S.W.2d
at 700 (modifying jury verdict of $750 against
tortfeasor and $1,750 against corporate defendant,
which was only derivatively liable, to lower sum
of $750 against each). New trials on damages have
been awarded irespondeat superigicases, how-
ever, where the range of the jury's awards is wide.
See Hialeah, 166 So. 2d at 6@%rdinarily the
defect would be remedied, without retrial, by the
entry of a judgment against both defendants for the
amount found against the active tortfeasor,” but a
new trial should be ordered when "the discrepancy
between the verdicts is so great as to indicate a clear
disregard by the jury of the instructions of the trial
judge").

[**84]

Clearly, given the disparity between the two damage
awards here, renewed deliberations by the same jury un-
der proper instructions presented a substantial risk that
the jury would confirm its $425,000 against the Credit
Union by upping the damages awarded against West — a
risk counsel apparently decided was not worth taking in
light of other possible, less burdensome alternatives.

The likelihood of this kind of tactical thinking, when
combined with considerations of judicial economy — pre-
venting an unnecessary second trial — convinces us that
cross-appellant NCUA is not entitled to a new trial on
damages, let alone to a reduction of the verdict to $10,000.

We recognize from the case cited by the trial judge
that when a party has failed to object to inconsistent ver-
dicts before the jury was discharged, some courts have
decided whether to grant a new trial motion by refer-
ence to whether the inconsistency was one of "substance"
(grant) or "form" (deny). We have read those cases and
discern no clear meaning to that distinction, let alone a
principled basis for it. Courts simply repeat and rely on



Page 23

665 A.2d 621, *648; 1995 D.C. App. LEXIS 168, *84

the distinction without explaining why it makes sense.
We conclude it does not mak&85] sense. We are per-
suaded by the case law that refuses to reward litigation
tactics that knowingly avoid asking the jury that heard
the case to cure the inconsistency, rather than asking for
a second, expensive trial.

There may be cases where an inconsistency is less
glaring than in this case +e€., it may be discernible only
on reflection, not necessarily in time to hold the party
seeking a new trial accountable for failure to call it to the
judge's attention before the jury is discharged. Such a case
might well be exempt from the waiver rule we announce
here. But clearly this is not that case.

* k%

In light of our analysis, we affirm the $10,000 ver-
dict against West and reverse arj649] remand for
reinstatement of the $425,000 verdict against the Credit
Union (NCUA). n42

n42 Judge STEADMAN'S dissent as to Part 11l
of this opinion is premised not on any disagreement
with the analysis but on a belief that any explica-
tion as long and complicated as Part Il necessarily
suggests that it cannot be "clear" the WCA is in-
applicable. The extensive analysis in Part Ill, how-
ever, is not so much an application of law to facts
as was called for iThompson I, 570 A.2d at 258-
86 (concerning whether mental injuries were dis-
abling within meaning of CMPA)see Thompson I,
593 A.2d at 63%reaffirming Part Il ofThompson |
ruling on CMPA disability provisions). Rather, Part
11, sorts out this court's prior decisions in a compli-
cated legal area — almost a purely legal analysis as
in Newman, 518 A.2d at 705-86 that this court,
far more than DOES, is equipped to do, and has
jurisdiction to do, in the first instance.

[**86]

So ordered

DISSENTBY:
STEADMAN

DISSENT:

STEADMAN, Associate Judgeconcurring in part
and dissenting in part: | join Judge Ferren's thorough
analysis of the issues dealt with in Parts I, I, IV, and V
of his opinion for the court. With respect to Part I, how-
ever, | would affirm the trial court's determination that the
doctrine of primary jurisdiction required that the plaintiff
first seek relief under the workers' compensation act.

As Judge Ferren points out in Part IllA and as we have
repeatedly iterated, under that doctrine "when there is a
substantial question as to whether an employee's injuries
are covered by an employment compensation statute, the
employee must first pursue a remedy under the statute,
thereby permitting the agency to make the initial deci-
sion concerning coverage@Grillo v. National Bank of
Washington, 540 A.2d 743, 749 (D.C. 1988jternal
punctuation and citations omitted). Furthermore, "a sub-
stantial question will exist unless the injuries wetearly
not compensable under the statutddrrington v. Moss,

407 A.2d 658, 661 (D.C. 197@nternal punctuation and
citations omitted).

Here, the plaintiff suffered a serious disabling injury
[**87] as a result of the workplace actions of her supe-
rior, the chairman of the board of the Credit Union. Judge
Ferren may well be correct in his painstaking analysis
of our workers' compensation act in which he concludes
that such injury is not compensable under the act. But the
very length of his analysis belies any assertion that the act
"clearly" does not apply. n1

nl "If a substantial portion of the com-
plaint [seeking damages for sexual harassment
in the workplace] involves physical injurypr
the kind of mental or nervous injury or emo-
tional distress compensable under the ,Attost
states will hold the action to that extent
banned." 2A ARTHUR LARSON, THE LAW OF
WORKMEN'S COMPENSATION § 68.34(d), at
13-231 to 13-235 (1993) (emphasis in original;
footnotes omitted).

| cannot read our decision King v. Kidd, 640 A.2d
656 (D.C. 1993)as conclusively resolving the issue. That
case involved the interplay between a sexual harassment
claim and the personnel grievance portion of the act gov-
erning public[**88] employees, not the disability por-
tion. As we pointed out in a prior case, "these two groups
of CMPA provisions ... clearly have altogether differ-
ent subject matters and purposes," and "have altogether
different legislative antecedentsDistrict of Columbia
v. Thompson, 593 A.2d 621, 68D.C.), cert. denied
502 U.S. 942, 116 L. Ed. 2d 331, 112 S. Ct. 380 (1991)
("Thompson ). Furthermore King was an action be-
tween co-workers and did not address the issue of the
liability of the employer, who was not a party to the ap-
peal.

Nor do | think that the other considerations set forth
by Judge Ferren settle the matter. The "irony" of provid-
ing employees who suffer serious workplace physical or
mental disabilities with automatic coverage under work-
ers compensation while permitting other emotional dis-
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tress claims to go to court seems built into the distinction
established byDistrict of Columbia v. Thompson, 570
A.2d 277 (D.C. 1990), aff'd in part and vacated in part
593 A.2d 621 (1991]"Thompson'), and it is not im-
mediately obvious why such disability caused by sexual
harassment should be treated differently for purposes of
workers' compensation coverage. Indeed the very system
of workers' [**89] compensation carries with it both the
possibility of limited recovery and the need of multiple
fora for complete resolution of workplace injuBee, e.g.,
Meiggs v. Associated Builders, Inc., 545 A.2d 631 (D.C.
1988)(injured [*650] employees of subcontractors who
had received compensation under the WCA can maintain

suit against general contractors for negligencejt. de-
nied 490 U.S. 1116, 104 L. Ed. 2d 1040, 109 S. Ct. 3178
(1989).

As | already suggested, Judge Ferren in the end may
be entirely correct in all the considerations he raises and
in his resolution of each of the foregoing issues. Indeed,
the administrative agency might agree with him with re-
spect to some or all of them. | believe, however, that such
judicial analysis should be informed by the administra-
tive input which the doctrine of primary jurisdiction is
intended to ensure. | would affirm the trial court's ruling
on that issue.



