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|

March 20, 2007.

Synopsis
Background: Former employee of District of Columbia
brought action against District and others alleging
retaliation on basis of protected speech, failure to provide
him with due process before termination, and intentional
infliction of emotional distress (IIED). The United States
District Court for the District of Columbia, Jackson, J.,
dismissed the action and employee appealed. The Court
of Appeals for the District of Columbia Circuit, Tatel,
Circuit Judge, 428 F.3d 283,reversed and remanded. On
remand, District moved for judgment on the pleadings.

Holdings: The District Court, Leon, J., held that:

[1] as for First Amendment retaliation claim, employee's
reports to his superiors regarding his audits were not
protected speech, and

[2] as for Fifth Amendment due process claim, at time
of his removal, plaintiff was at-will employee with no
protected property interest in continued employment.

Motion granted.

West Headnotes (9)

[1] Federal Civil Procedure
Clear right to judgment

Federal Civil Procedure
Want of Fact Issue

Motion for judgment on the pleadings shall be
granted if moving party demonstrates that no
material fact is in dispute and that it is entitled
to judgment as a matter of law. Fed.Rules
Civ.Proc.Rule 12(c), 28 U.S.C.A.

Cases that cite this headnote

[2] Federal Civil Procedure
Determination of Motion

Federal Civil Procedure
Matters deemed admitted

In considering motion for judgment on
the pleadings, court should accept as true
the allegations in opponent's pleadings and
accord the benefit of all reasonable inferences
to the non-moving party. Fed.Rules
Civ.Proc.Rule 12(c), 28 U.S.C.A.

Cases that cite this headnote

[3] Constitutional Law
Public or private concern;  speaking as

“citizen”

First step in evaluating First Amendment
claim brought by public employee is to
determine whether employee spoke as a
citizen on a matter of public concern; if the
answer is no, the employee has no First
Amendment cause of action based on his
or her employer's reaction to the speech.
U.S.C.A. Const.Amend. 1.
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[4] Constitutional Law
Discipline or reprimand

When public employees make statements
pursuant to their official duties, the employees
are not speaking as citizens for First
Amendment purposes, and the Constitution
does not insulate their communications from
employer discipline. U.S.C.A. Const.Amend.
1.
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[5] Constitutional Law
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Discharge

District of Columbia
Officers, agents, and employees

Public Employment
Protected activities

Complaint by former District of Columbia
employee, a Lottery Control Board auditor
and security officer, that he was terminated
for reporting that government contractor
and subcontractor retained surplus computer
equipment without paying for it, failed to state
retaliation claim under First Amendment;
speech at issue occurred in course of
employee's official duties, and even if speech
was outside bounds of his job description or
assignments, it was as government employee
and related to his professional responsibilities,
as opposed to his thoughts as private citizen.
U.S.C.A. Const.Amend. 1.

Cases that cite this headnote

[6] Constitutional Law
Protections Provided and Deprivations

Prohibited in General

To determine whether plaintiff's Fifth
Amendment due process rights have been
violated, court must determine whether
plaintiff was deprived of a protected interest,
and, if so, whether plaintiff received the
process to which he was due. U.S.C.A.
Const.Amend. 5.

1 Cases that cite this headnote

[7] Constitutional Law
Termination or discharge

To show property interest in government
employment protected by due process,
employee must demonstrate that under the
relevant state law, he did not serve in his job at
his employer's will, but he could be removed
only for cause. U.S.C.A. Const.Amend. 5.
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[8] Constitutional Law

Promotion, demotion, assignment, and
transfer

Constitutional Law
Promotion, demotion, assignment, and

transfer

District of Columbia
Officers, agents, and employees

Public Employment
State, local, and other non-federal

personnel in general

Removal without notice and hearing of
former career service employee of District
of Columbia Lottery Control Board did
not violate Fifth Amendment due process,
even if he was transferred by his supervisors
into position that was “doomed” to be
eliminated by reduction in force (RIF);
at time of his placement in temporary
position and eventual termination, he was
already an at-will employee of District of
Columbia Chief Financial Officer (CFO) and
therefore did not have protected property
interest in continued employment. U.S.C.A.
Const.Amend. 5; Omnibus Consolidated
Rescission and Appropriations Act of 1996, §
152(a), 110 Stat. 132.
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[9] Federal Civil Procedure
Matters considered

Federal Civil Procedure
Motion

On motion for judgment on the pleadings,
district court could take judicial notice of
public documents, even if they were not
included in, or attached to the complaint,
and consideration of judicially noticeable
documents did not convert that motion
into one for summary judgment. Fed.Rules
Civ.Proc.Rules 12(c), 56, 28 U.S.C.A.

Cases that cite this headnote
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*7  Richard H. Semsker, Micah Salb, Lippman Semsker
& Salb PLLC, Bethesda, MD, for Plaintiff.

http://www.westlaw.com/Browse/Home/KeyNumber/92k1947/View.html?docGuid=I612772a0d89a11dbb92c924f6a2d2928&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/132/View.html?docGuid=I612772a0d89a11dbb92c924f6a2d2928&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/132k7/View.html?docGuid=I612772a0d89a11dbb92c924f6a2d2928&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/316P/View.html?docGuid=I612772a0d89a11dbb92c924f6a2d2928&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/316Pk282/View.html?docGuid=I612772a0d89a11dbb92c924f6a2d2928&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDI&originatingDoc=I612772a0d89a11dbb92c924f6a2d2928&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I612772a0d89a11dbb92c924f6a2d2928&headnoteId=201175065900520160223194301&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/92/View.html?docGuid=I612772a0d89a11dbb92c924f6a2d2928&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/92XXVII(B)/View.html?docGuid=I612772a0d89a11dbb92c924f6a2d2928&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/92XXVII(B)/View.html?docGuid=I612772a0d89a11dbb92c924f6a2d2928&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDV&originatingDoc=I612772a0d89a11dbb92c924f6a2d2928&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDV&originatingDoc=I612772a0d89a11dbb92c924f6a2d2928&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I612772a0d89a11dbb92c924f6a2d2928&headnoteId=201175065900620160223194301&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/92/View.html?docGuid=I612772a0d89a11dbb92c924f6a2d2928&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/92k4171/View.html?docGuid=I612772a0d89a11dbb92c924f6a2d2928&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDV&originatingDoc=I612772a0d89a11dbb92c924f6a2d2928&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I612772a0d89a11dbb92c924f6a2d2928&headnoteId=201175065900720160223194301&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/92/View.html?docGuid=I612772a0d89a11dbb92c924f6a2d2928&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/92k4169/View.html?docGuid=I612772a0d89a11dbb92c924f6a2d2928&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/92k4169/View.html?docGuid=I612772a0d89a11dbb92c924f6a2d2928&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/92/View.html?docGuid=I612772a0d89a11dbb92c924f6a2d2928&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/92k4172(4)/View.html?docGuid=I612772a0d89a11dbb92c924f6a2d2928&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/92k4172(4)/View.html?docGuid=I612772a0d89a11dbb92c924f6a2d2928&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/132/View.html?docGuid=I612772a0d89a11dbb92c924f6a2d2928&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/132k7/View.html?docGuid=I612772a0d89a11dbb92c924f6a2d2928&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/316P/View.html?docGuid=I612772a0d89a11dbb92c924f6a2d2928&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/316Pk455/View.html?docGuid=I612772a0d89a11dbb92c924f6a2d2928&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/316Pk455/View.html?docGuid=I612772a0d89a11dbb92c924f6a2d2928&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDV&originatingDoc=I612772a0d89a11dbb92c924f6a2d2928&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDV&originatingDoc=I612772a0d89a11dbb92c924f6a2d2928&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I612772a0d89a11dbb92c924f6a2d2928&headnoteId=201175065900820160223194301&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170A/View.html?docGuid=I612772a0d89a11dbb92c924f6a2d2928&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170Ak1054/View.html?docGuid=I612772a0d89a11dbb92c924f6a2d2928&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170A/View.html?docGuid=I612772a0d89a11dbb92c924f6a2d2928&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/170Ak2533/View.html?docGuid=I612772a0d89a11dbb92c924f6a2d2928&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=I612772a0d89a11dbb92c924f6a2d2928&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=I612772a0d89a11dbb92c924f6a2d2928&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR56&originatingDoc=I612772a0d89a11dbb92c924f6a2d2928&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I612772a0d89a11dbb92c924f6a2d2928&headnoteId=201175065900920160223194301&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0107782201&originatingDoc=I612772a0d89a11dbb92c924f6a2d2928&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0123183701&originatingDoc=I612772a0d89a11dbb92c924f6a2d2928&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Thompson v. District of Columbia, 478 F.Supp.2d 5 (2007)

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 3

Michael P. Bruckheim, Office of the Attorney General
District of Columbia, Wendel Vincent Hall, Office of the
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MEMORANDUM OPINION

LEON, District Judge.

James Thompson (“plaintiff”), a former employee of the
District of Columbia Lottery Control Board (“Board”),
alleges that he was terminated by the Board for engaging
in activities protected by the First Amendment and that
the Board failed to afford him a hearing as required
by the Fifth Amendment Due Process Clause. Currently
before this Court is defendant's motion for judgment
on the pleadings. Upon consideration of the defendant's
motion and the entire record herein, the Court GRANTS
defendant's motion for judgment on the pleadings.

BACKGROUND

Plaintiff was employed by the Board, a component of the
defendant, the District of Columbia government, from
1985 until 1997 as an auditor, and, eventually, as Chief
of Security in 1998. (Am.Compl.¶¶ 10, 70.) In January
1994, plaintiff was reassigned to the Audit Division from
the Chief of Security position. (Am.Compl.¶¶ 31–33.) In
the course of his work as an auditor, plaintiff investigated
reports of fraud and misconduct against a contractor
hired by the Board, Lottery Technology Enterprise
(“LTE”) and G–TECH, a sub-contractor for LTE. (See
Am. Compl. ¶¶ 12–60.) Plaintiff's supervisors repeatedly
disparaged his reports and discouraged him from
continuing his investigations, but plaintiff disregarded
their directions. (Id.) In July 1996, plaintiff received an
adverse performance evaluation, which plaintiff viewed as
retaliation for the allegations in his report about LTE and
G–TECH. (Am.Compl.¶ 59.) In addition, plaintiff claims
that there were other episodes of retaliation in the form
of various “threats,” “reprimands,” and “dismissals” from
his superiors. (See, e.g., Am. Compl ¶¶ 17–20, 24, 51, 54,
55, 57.)

Later in July 1996, plaintiff was reassigned to a new
position in the Security Division. The next day, however,
plaintiff was informed that a reduction in force (“RIF”)
would eliminate his new position effective September 28,

1996. (Am.Compl.¶ 61.) Plaintiff was then placed on
administrative leave until September 18, 1996 and was
instructed to return to work on that day “as if he was not
part of the RIF.” (Am.Compl.¶¶ 62, 63.) On September
30, 1996, plaintiff was placed in a temporary position as a
Security Officer and received an in-grade pay promotion.
(Id.) He worked in the temporary position until December
18, 1996 when he voluntarily took more than two weeks
of sick leave. (Am.Compl.¶ 68.) On January 7, 1997,
the day plaintiff was scheduled to return to work, he
informed his supervisor that he could not return to
work because of “renewed episodes of stress, anxiety,
and depression.” (Am.Compl.¶ 69.) Plaintiff's temporary
position subsequently expired on January 29, 1997, while
he was still on sick leave. (Am.Compl.70.)

Plaintiff filed this suit in May 1997. After a stipulated
dismissal of the majority of the counts of his amended
complaint on June 26, 2001, only three counts remained.
On June 23, 2004, Judge Jackson, a former judge on
this Court, granted defendant's motion to dismiss those
remaining counts. On October 28, 2005, however, our
Circuit Court reversed Judge Jackson's dismissal of
plaintiff's First and Fifth Amendment *8  claims and
further directed this Court, to whom the case had been
reassigned, to dismiss plaintiff's remaining common law
claim for lack of subject matter jurisdiction. This Court
dismissed that claim on August 18, 2006, and defendant
filed its motion for judgment on the pleadings as to the
remaining counts on June 5, 2006. For the following
reasons, the Court GRANTS this Motion.

ANALYSIS

[1]  [2]  Defendant moves for judgment on the pleadings
pursuant to Federal Rule of Civil Procedure 12(c). Under
Rule 12(c), any party may move for judgment on the
pleadings “[a]fter the pleadings are closed but within such
time as not to delay the trial.” A motion for judgment
on the pleadings shall be granted if the moving party
demonstrates that “no material fact is in dispute and
that it is ‘entitled to judgment as a matter of law.’ ”
Stewart v. Evans, 275 F.3d 1126, 1132 (D.C.Cir.2002)
(quoting Peters v. Nat'l R.R. Passenger Corp., 966 F.2d
1483, 1485 (D.C.Cir.1992)). “In determining whether a
complaint states a claim, the court may consider the facts
alleged in the complaint, documents attached thereto or
incorporated therein, and matters of which it may take
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judicial notice.” Stewart v. Nat'l Educ. Ass'n, 471 F.3d 169,
173 (D.C.Cir.2006). In considering a motion for judgment
on the pleadings, the Court should “accept as true the
allegations in the opponent's pleadings” and “accord the
benefit of all reasonable inferences to the non-moving
party.” Id. (internal quotation marks omitted).

A. First Amendment Claim
Plaintiff claims that various adverse actions by his
supervisors violated his First Amendment rights because
they were retaliation against him for statements he made
relating to the investigations he conducted of certain
Lottery's contractors. Our Circuit Court reversed the
previous District Court's dismissal of this claim after
concluding that the record before the District Court
was insufficient to support the conclusion that plaintiff's

First Amendment claim was without merit. 1  However,
*9  shortly after the Circuit Court entered its ruling

in this case, the Supreme Court in Garcetti v. Ceballos,
547 U.S. 410, 126 S.Ct. 1951, 164 L.Ed.2d 689 (2006),
provided further clarification regarding the doctrine that
the First Amendment protects a public employee's right,
in certain circumstances, to speak as a citizen addressing
matters of public concern. Accordingly, this Court must
re-analyze plaintiff's First Amendment claims by applying
the analysis provided by Garcetti.

1 The Circuit Court applied a four-element inquiry to
determine the validity of plaintiff's First Amendment
claim as set out in O'Donnell v. Barry, 148 F.3d 1126,
1133 (D.C.Cir.1998). Specifically, the Court asks:
(1) whether plaintiff spoke on a “matter of public
concern”; (2) whether the governmental interest in
“promoting the efficiency of the public services it
performs through its employees” outweighs plaintiff's
“interest, as a citizen, in commenting upon matters of
public concern, and the interest of potential audiences
in hearing what [he] has to say”; (3) whether plaintiff
has demonstrated that his “speech was a substantial
or motivating factor in prompting the retaliatory
or punitive act”; and (4) whether the government
employer has demonstrated that, even without the
protected speech, “it would have reached the same
decision.” Thompson v. District of Columbia, 428 F.3d
283, 285–86 (D.C.Cir.2005) (quoting O'Donnell, 148
F.3d at 1133).

For the second prong, the balancing of the
governmental interest, the plaintiff's interest
in speech, and the audience's interests, the
district court found that the government's

“interest in maintaining an efficient workplace
in which subordinate employees do not threaten
relationships with important contractors and do
not routinely disobey their superiors” outweighed
plaintiff's First Amendment rights. Thompson v.
District of Columbia, No. 97–1015, slip op. at 7
(D.D.C. June 23, 2004). The Circuit Court reversed
by holding that the District Court did not have
a sufficient record before it to make this finding
and remanded for further factual development.
Thompson, 428 F.3d at 286 (“The district court
erred in drawing this conclusion from this limited
record.”) The Circuit Court made no rulings based
upon the first prong of this test. It is important to
note, however, that in light of the recent Supreme
Court holding in Garcetti, 547 U.S. 410, 126 S.Ct.
1951, 164 L.Ed.2d 689, which provided further
clarification of the first prong of this test, the
District Court must revisit the legal sufficiencies of
plaintiff's First Amendment claim.

[3]  [4]  In Garcetti v. Ceballos, the Supreme Court
held that the first step in evaluating a First Amendment
claim brought by a public employee is to “determin[e]
whether the employee spoke as a citizen on a matter of
public concern. If the answer is no, the employee has no
First Amendment cause of action based on his or her
employer's reaction to the speech.” Id. at 1958. Indeed,
the Supreme Court went on to say that when “public
employees make statements pursuant to their official
duties, the employees are not speaking as citizens for
First Amendment purposes, and the Constitution does not
insulate their communications from employer discipline.”
Id. at 1960. In particular, the Supreme Court explained
that “[g]overnment employers, like private employers,
need a significant degree of control over their employees'
words and actions; without it, there would be little chance
for the efficient provision of public services.” Id.

[5]  In this case, the speech at issue occurred in the
course of plaintiff's official duties as an auditor and
security officer. (See, e.g., Am. Compl. ¶¶ 16, 18,
20.) Moreover, even if plaintiff's speech was outside
the bounds of his job description or assignments, his
speech was as a government employee and related
to his professional responsibilities, as opposed to his
thoughts as a private citizen. Thus, because “[r]estricting
speech that owes its existence to a public employee's
professional responsibilities does not infringe any liberties
the employee might have enjoyed as a private citizen,”
but “simply reflects the exercise of control over what the
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employer itself has commissioned or created,” Garcetti,
126 S.Ct. at 1960, plaintiff's reports to his superiors
regarding his audits are not protected by the First
Amendment. Accordingly, plaintiff's complaint does not
state a claim pursuant to the First Amendment, and,
therefore, must be dismissed.

B. Fifth Amendment Claim
[6]  [7]  Plaintiff next alleges that defendant violated

his Fifth Amendment right to due process by removing
him from his position as a result of the 1996 RIF
without first providing him with notice and a hearing. To
determine whether a plaintiff's Fifth Amendment rights
have been violated, the Court must determine whether
plaintiff was deprived of a protected interest, and, if so,
whether plaintiff received the process to which he was
due. See Cleveland Bd. of Educ. v. Loudermill, 470 U.S.
532, 105 S.Ct. 1487, 84 L.Ed.2d 494 (1985). To show a
property interest in government employment, a plaintiff
must demonstrate that under the relevant state law, “he
did not serve in his job at his employer's ‘will,’ but he could
be removed only ‘for cause.’ ” Laureano–Agosto v. Garcia–
Caraballo, 731 F.2d 101, 103 (1st Cir.1984) (citing Bishop
v. Wood, 426 U.S. 341, 344–47, 96 S.Ct. 2074, 48 L.Ed.2d
684 (1976)).

[8]  Our Circuit Court reversed the previous District
Court's dismissal of plaintiff's Fifth Amendment claim
because it found that it could not be “determine[d] on
this basis of this complaint alone” that plaintiff's due
process rights were not violated. However, the Circuit
Court was not *10  presented with the public records
that demonstrate that at the time of his removal, plaintiff
was an at-will employee of the District of Columbia Chief
Financial Officer (“CFO”), and, therefore, did not have a
protected property interest in continued employment.

[9]  The employment status of employees such as plaintiff
converted from career service to at will on September 21,
1996. On that occasion, Congress passed the Omnibus
Consolidated Rescission and Appropriations Act of 1996
(“OCRA”) § 152(a), Pub.L. No. 104–134, 110 Stat.
132 (1996), which converted the civil service status of
certain employees to at-will employees. District Council
20, AFSCHME v. District of Columbia, No. 97–0185,
1997 WL 446254, 1997 U.S. Dist. LEXIS 11798 (D.D.C.
July 29, 1997) (holding that the District of Columbia
financial employees who were terminated after passage
of the OCRA did not have a protected property interest

in their employment at the time they were discharged
and that the CFO did not violate the subject employees'
Fifth Amendment due process rights by dismissing them),
aff'd, No. 97–7146, 1998 WL 388360, 1998 U.S.App.
LEXIS 32473 (D.C.Cir. May 14, 1998); Leonard v.
District of Columbia, 794 A.2d 618 (D.C.2002). The D.C.
Lottery and its employees were officially placed under the
authority of the CFO on September 21, 1996. (See Order
of the D.C. Financial Responsibility and Management
Assistance Authority of Sept. 21, 1996, attached as Ex. 1

to Mot. J. Pleadings.) 2  The at-will status of the Lottery
employees was further confirmed by an order from the
CFO on September 24, 1996, which stated that “[a]ll
personnel of the Lottery serve at the pleasure of the
CFO.” (Financial Management and Control Order No.
96–16 of Sept. 24, 1996 ¶ 1, attached as Ex. 2 to Mot. J.
Pleadings.)

2 The Court hereby takes judicial notice of the orders
issued by these governmental entities. Courts may
take judicial notice of “public documents, even if they
are not included in, or attached to the complaint.”
See Savage v. Scales, 310 F.Supp.2d 122, 129 n.
8 (D.D.C.2004) (quoting Lipton v. MCI Worldcom,
Inc., 135 F.Supp.2d 182, 186 (D.D.C.2001)) (internal
quotation marks omitted). Consideration of such
judicially noticeable documents does not convert this
motion to one for summary judgment. See Covad
Commc'ns Co. v. Bell Atl. Corp., 407 F.3d 1220,
1222 (D.C.Cir.2005); Equal Employment Opportunity
Comm'n v. St. Francis Xavier Parochial Sch., 117 F.3d
621, 624 (D.C.Cir.1997).

The Circuit Court expressed concern because it was
unclear from the record whether plaintiff was transferred
by his supervisors into a position “doomed” to be
eliminated by the RIF. Thompson, 428 F.3d at 288.
However, given the showing by defendant that all
employees of the D.C. Lottery became at-will in
September 1996, the Court does not have to reach
such a determination as it is clear that plaintiff was
already an at-will employee at the time of his placement
into the temporary position and eventual termination,
and, therefore, he had no protected property interest in
his continued employment. Accordingly, plaintiff's Fifth
Amendment claim must also be DISMISSED.

CONCLUSION
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For the foregoing reasons, the Court GRANTS
defendant's Motion for Judgment on the Pleadings. An
order consistent with this Memorandum Opinion is
separately and contemporaneously issued herewith.

FINAL JUDGMENT

For the reasons set forth in the Memorandum Opinion
entered this date, it is, this 19th, day of March 2007, hereby

*11  ORDERED that defendant's Motion for Judgment
on the Pleadings [# 104] is GRANTED, and it is further

ORDERED that judgment is entered in favor of the
defendant, and the case is dismissed.

SO ORDERED.
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